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ANNOUNCEMENT. 

This  collection  is  to  be  contained  in  one  volume.  It  will  be  divided 
into  four  books,  which  may  be  ol)taiiicd  separately. 

Book  I.  deals  with  introductory  topics,  befrimiing  with  the  distinction 
between  Iej2;islative,  executive,  and  judicial  powers,  then  passiupr  to  federal 
government,  in  other  wortls,  tlic  general  relation  of  State  and  Nation,  and 
concluding  with  what  may  be  called  imperial  government,  or  problems 
incident  to  the  exercise  by  the  Nation  of  govermnental  functions  in  the 
District  of  Columbia,  the  territories,  and  the  insular  possessions. 

Book  II.  deals  with  miscellaneous  topics,  and  especially  with  some  of 
the  express  limitations  in  the  Constitution  of  the  United  States,  includ- 
ing the  clauses  as  to  ex  post  facto  laws  and  laws  impairing  the  obligation 
of  contracts. 

Book  III.  deals  with  due  process  of  law  and  kindred  topics. 

Book  IV.  deals  principally  with  commerce. 

The  literature  is  so  vast  that  this  collection  presents  only  the  famous 
cases  and  such  of  the  others  as  may  serve  the  ordinary  purposes  of  the 
classroom.  The  reader  with  scholarly  tastes  is  expected  to  make  large 
use  of  the  celebrated  collection  which  for  twenty  years  formed  the  basis 
of  the  instruction  at  this  Law  School  —  Thayer's  Cases  on  Constitutional 
Law. 

In  editing  the  cases,  new  statements  have  usually  been  prepared,  and, 
save  as  otlicrwise  indicated,  arguments  of  counsel  have  been  omitted. 
Omissions  in  opinions  have  been  indicated  by  dots.  In  the  first  chapter 
of  Book  I.  an  attempt  has  been  made  to  reproduce  punctuation  and 
capitalization  exactly,  to  the  end  that  the  reader  may  ascertain  what 
importance  attaches  to  changes  in  capitalizing  Constitution,  Congress, 
and  other  words. 

The  Articles  of  Confederation  and  the  Constitution  of  the  United  States 
have  been  placed  at  the  beginning,  both  in  order  to  encourage  the  student 
to  ascertain  as  soon  as  possible  whether  the  Constitution  was  a  re\-ision 
of  the  earlier  document,  and  also  in  order  to  aid  him  to  form  the  habit  of 
beginning  every  constitutional  investigation  l)y  examining  tlie  words, 
the  context,  and  the  origin  of  the  pertinent  provision  in  the  Constitution. 
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SOME  PROVISIONS  PROTECTING  THE  INDIVIDUAL 
AGAINST  THE   STATE  OR  THE   NATION. 


CHAPTER  I. 

THE  CONTRACT  CLAUSE. 

FLETCHER  v.   PECK. 
Supreme  Court  of  the  United  States.     1810. 

[G  Crayich,  87.] » 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Action  was  brought  by  Fletcher  against  Peck  for  breach  of  cove- 
nants in  a  conveyance.  The  land  was  part  of  a  tract  which  had 
belonged  to  Georgia  and  which  had  been  conveyed  by  the  Governor 
in  a  patent  to  Gunn  and  others,  in  accordance  with  an  act  of  the 
legislature  passed  in  1795.  By  mesne  conveyances  the  land  in 
question  passed  to  Peck.  In  1803  Peck  conveyed  it  to  Fletcher 
by  a  deed  which  covenanted,  among  other  things,  that  the  title 
conveyed  by  Georgia  and  vested  in  Peck  had  been  in  no  way  con- 
stitutionally or  legally  impaired  by  virtue  of  any  subsequent  act  of 
any  subsequent  legislature. 

The  declaration  contained  four  counts,  averring  four  breaches, 
the  third  count  being  that,  in  consequence  of  the  fraudulent  prac- 
tices of  the  original  grantees  in  procuring  members  of  legislature  to 
vote  for  the  act  of  1795,  a  subsequent  legislature  in  1796  passed  an 
act  rescinding  and  annulling  the  law  under  which  the  conveyance 
to  the  original  grantees  was  made  and  asserting  the  title  of  the 
state  to  the  lands,  wherefore  the  title  of  Peck  was  constitutionally 
and  legally  impaired  and  rendered  null  and  void. 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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To  each  count  there  was  one  plea.  The  plea  to  the  third  count 
was  purchase  by  the  mesne  grantees  and  by  Peck  without  notice  of 
the  corruption  —  which  was  denied  to  have  existed. 

There  were  demurrers  to  this  plea  and  to  the  pleas  to  the  first  and 
second  counts;  and  on  the  plea  to  the  fourth  count  issue  was  joined 
and  the  jury  found  a  special  verdict. 

The  jikvis  were  sustainetl  and  judgment  was  rendered  for  the 
defen<laut  by  the  Circuit  Court. 

Tlie  plaintiff  sued  out  his  writ  of  error,  which  was  twice  argued. 

Martin,  for  plamtiff  in  error;  and  J.  Q.  Adams,  R.  G.  Harper,  and 
Story,  contra. 

MAitsHALL,  C.  J.,  delivered  the  opinion  of  the  court  as  follows:  — 

The  plcadinj^s  being  now  amended,  this  cause  comes  on  again 
to  l>e  heard  on  sundry  denuuTers,  and  on  a  special  verdict. 

Tiie  suit  was  instituted  on  several  covenants  contained  in  a  deed 
made  by  John  Peck,  the  defendant  in  error,  conveying  to  Robert 
Flt'tciicr,  the  plaintiff  in  error,  certain  lauds  which  were  part  of  a 
large  purchase  made  by  James  Gunn  and  others,  in  the  year  1795, 
from  the  State  of  Georgia,  the  contract  for  which  was  made  in  the 
form  of  a  bill  pa.ssed  by  the  legislature  of  that  State.  .  .  . 

Tlie  lands  in  controversy  vested  absolutely  in  James  Gunn  and 
others,  the  original  grantees,  by  the  conveyance  of  the  Governor, 
made  in  pursuance  of  an  act  of  assembly  to  which  the  legislature 
was  fully  competent.  Being  thus  in  full  possession  of  the  legal 
estate,  they,  for  a  valuable  consideration,  conveyed  portions  of  the 
land  to  those  who  were  willing  to  purchase.  If  the  original  trans- 
action was  infected  with  fraud,  these  purchasers  did  not  participate 
in  it.  and  had  no  notice  of  it.  They  were  innocent.  Yet  the  legis- 
lature of  Georgia  has  involved  them  in  the  fate  of  the  first  parties  to 
the  transaction,  and,  if  the  act  be  valid,  has  annihilated  their  rights 
also. 

The  legislature  of  Georgia  was  a  party  to  this  transaction;  and 
for  a  party  to  pronounce  its  own  deed  invalid,  whatever  cause  may 
})c  a'vsigned  for  its  invalidity,  must  be  considered  as  a  mere  act  of 
power  which  must  find  its  vindication  in  a  train  of  reasoning  not 
often  heard  in  courts  of  justice.  .  .  . 

If  the  legislature  of  Georgia  was  not  bound  to  submit  its  preten- 
sions to  those  tribunals  which  are  established  for  the  security  of 
property,  and  U)  decide  on  human  rights,  if  it  might  claim  to  itself 
the  p<iwer  of  judging  in  its  oum  case,  yet  there  are  certain  great 
principles  of  justice,  whose  authority  is  universally  acknowledged, 
that  ought  not  to  be  entirely  disregarded. 
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If  the  legislature  be  its  own  judge  in  its  own  case,  it  would  seem 
equitable  that  its  decision  should  be  rogiilutefl  by  those  rules  which 
would  have  regulated  the  decision  of  a  judicial  tribunal.  The  ques- 
tion was,  in  its  nature,  a  question  of  title,  and  the  tribunal  which 
decided  it  was  either  acting  in  the  character  of  a  court  of  justice, 
and  performing  a  duty  usually  assigned  to  a  court,  or  it  was  exert- 
ing a  mere  act  of  power  in  which  it  was  controlled  only  by  its 
own  will. 

If  a  suit  be  brought  to  set  aside  a  conveyance  obtained  by  fraud, 
and  the  fraud  be  clearly  proved,  the  conveyance  will  be  set  aside, 
as  between  the  parties;  but  the  rights  of  third  persons,  who  are 
purchasers  without  notice,  for  a  valuable  consideration,  cannot  be 
disregarded,  .  .  . 

If  the  legislature  felt  itself  absolved  from  those  rules  of  property 
wdiich  are  conunon  to  all  the  citizens  of  the  United  States,  and 
from  those  principles  of  equity  which  are  acknowledged  in  all  our 
courts,  its  act  is  to  be  supported  by  its  power  alone,  and  the  same 
power  may  divest  any  other  individual  of  his  lands,  if  it  shall  be  the 
will  of  the  legislature  so  to  exert  it.  .  .  . 

Is  the  power  of  the  legislature  competent  to  the  annihilation  of 
puch  title,  and  to  a  resumption  of  the  property  thus  held  ? 

The  principle  asserted  is,  that  one  legislature  is  competent  to 
repeal  any  act  which  a  former  legislature  was  competent  to  pass; 
and  that  one  legislature  cannot  abridge  the  powers  of  a  succeeding 
legislature. 

The  correctness  of  this  principle,  so  far  as  respects  general  legis- 
lation, can  never  be  controverted.  But,  if  an  act  be  done  under  a 
law,  a  succeeding  legislature  cannot  mido  it.  The  past  cannot  be 
recalled  by  the  most  absolute  power.  Conveyances  have  been 
made,  those  conveyances  have  vested  legal  estates,  and,  if  those 
estates  may  be  seized  by  the  sovereign  authority,  still  that  they 
originally  vested  is  a  fact,  and  cannot  cease  to  be  a  fact. 

When,  then,  a  law  is  in  its  nature  a  contract,  when  absolute  rights 
have  vested  under  that  contract,  a  repeal  of  the  law  cannot  divest 
those  rights;  and  the  act  of  annulling  them,  if  legitimate,  is  ren- 
dered so  by  a  power  applicable  to  the  case  of  every  mdividual  in  the 
community. 

It  may  well  be  doubted  whether  the  nature  of  society  and  of 
government  does  not  prescribe  some  limits  to  the  legislative  power; 
and,  if  any  be  prescribed,  where  are  they  to  be  found,  if  the  prop- 
erty of  an  individual,  fairly  and  honestly  acquired,  may  be  seized 
without  comiDcnsation. 
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To  the  legislature  all  lesi:islativc  power  is  granted;  but  the  ques- 
tion, whether  the  act  of  triinsf erring  the  property  of  an  hidividual 
to  the  publie,  be  in  the  nature  of  the  legislative  power,  is  well 
worthy  of  serious  reflection.  .  .  . 

Tlie  vaJiility  of  this  rescinding  act,  then,  might  well  be  doubted, 
were  Ge<irgia  a  single  sovereign  power.  But  Georgia  cannot  be 
viewiil  as  a  single,  unconnected,  sovereign  power,  on  whose  legis- 
lature no  other  restrictions  are  imposed  than  may  be  found  in  its 
own  constitution.  She  is  a  part  of  a  large  empire;  she  is  a  member 
of  the  American  union;  and  that  union  has  a  constitution  the 
suprenuu-y  of  which  all  acknowledge,  and  which  imposes  limits 
to  the  legislatures  of  the  several  states,  which  none  claim  a  right 
to  p:iss.  The  Constitution  of  the  United  States  declares  that  no 
state  shall  p:iss  any  bill  of  attainder,  ex  post  facto  law,  or  law 
inipiiiring  the  ol>ligatioYi  of  contracts. 

Dot^  the  case  now  under  consideration  come  within  this  prohibi- 
tory section  of  the  Constitution  ? 

In  considering  this  very  interesting  question,  we  immediately  ask 
ourselves  what  is  a  contract  ?     Is  a  grant  a  contract  ? 

A  contract  is  a  coinjxict  between  two  or  more  parties,  and  is 
either  executory  or  executed.  An  executory  contract  is  one  in 
which  a  party  binds  himself  to  do,  or  not  to  do,  a  particular  thmg; 
such  was  the  law  under  which  the  conveyance  was  made  by  the 
Governor.  A  contract  executed  is  one  in  which  the  object  of  con- 
tract is  iierformed;  antl  this,  says  Blackstone,  diflfers  in  nothing 
from  a  grant.  The  contract  between  Georgia  and  the  purchasers 
was  executed  by  the  grant.  A  contract  executed,  as  well  as  one 
which  is  executor}',  contains  obligations  binding  on  the  parties.  A 
grant,  in  it.s  own  nature,  amounts  to  an  extinguislunent  of  the  right 
of  the  grantor,  and  implies  a  contract  not  to  reassert  that  right.  A 
party  is,  therefore,  always  estopped  by  his  o"wn  grant. 

Since,  then,  in  fact,  a  grant  is  a  contract  executed,  the  obligation 
of  which  still  continues,  and  since  the  Constitution  uses  the  general 
tonn  contract,  without  distinguishing  between  those  which  are 
exe<-utory  and  those  which  are  executed,  it  must  be  construed  to 
comprehend  the  latter  as  well  as  the  former.  A  law  annulling  con- 
veyances between  individuals,  and  declaring  that  the  grantors 
should  Btand  seised  of  their  former  estates,  notwithstanding  those 
grants,  would  be  as  repugnant  to  the  Constitution  as  a  lawdischarg- 
ing  the  vendors  of  property  from  the  obligation  of  executing  their 
contracts  by  conveyances.     It  would  be  strange  if  a  contract  to 
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convey  was  secured  by  the  Constitution,  while  an  aT:)solute  convey- 
ance remained  unprotected. 

If,  under  u  fair  construction  of  the  Constitution,  grants  are  com- 
prehended under  the  term  contracts,  is  a  grant  from  the  state  ex- 
cluded from  the  operation  of  the  provision  ?  Is  the  clause  to  be 
considered  as  inhibiting  the  state  from  impairing  the  obligation  of 
contracts  between  two  individuals,  but  as  excluding  from  that  in- 
hil)ition  contracts  made  with  itself  ? 

Tiie  words  themselves  contain  no  such  distinction.  They  are 
general,  and  are  applicable  to  contracts  of  every  description.  If 
contracts  made  with  the  state  are  to  be  exempted  from  their  oj^ora- 
tion,  the  exception  must  arise  from  the  character  of  the  contracting 
party,  not  from  the  words  which  are  employed. 

Whatever  respect  might  have  been  felt  for  the  state  sovereign- 
tics,  it  is  not  to  be  disguised  that  the  framers  of  the  Constitution 
viewed,  with  some  apprehension,  the  violent  acts  which  might 
grow  out  of  the  feelings  of  the  moment;  and  that  the  people  of  the 
United  States,  in  adopting  that  instrument,  have  manifested  a 
determination  to  shield  themselves  and  their  property  from  the 
effects  of  those  sudden  and  strong  passions  to  which  men  are  ex- 
posed- The  restrictions  on  the  legislative  power  of  the  states  are 
obviously  foimded  in  this  sentiment;  and  the  Constitution  of  the 
United  States  contains  what  may  be  deemed  a  bill  of  rights  for  the 
people  of  each  state. 

No  state  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts. 

A  bill  of  attainder  may  affect  the  life  of  an  individual,  or  may 
confiscate  his  property,  or  may  do  both. 

In  this  form  the  power  of  the  legislature  over  the  lives  and  for- 
tunes of  individuals  is  expressly  restrained.  What  motive,  then, 
for  implj'ing,  in  words  which  import  a  general  prohibition  to  impair 
the  obligation  of  contracts,  an  exception  in  favor  of  the  right  to 
impair  the  obligation  of  those  contracts  into  Avhich  the  state  may 
enter  ?  .  .  . 

The  argument  in  favor  of  presuming  an  intention  to  except  a 
case,  not  excepted  by  the  words  of  the  Constitution,  is  susceptible 
of  some  illustration  from  a  principle  originally  ingrafted  in  that 
instrument,  though  no  longer  a  part  of  it.  The  Constitution,  as 
passed,  gave  the  courts  of  the  United  States  jurisdiction  in  suits 
brought  against  individual  states.  A  state,  then,  which  violated 
its  o^^^l  contract  was  suable  in  the  courts  of  the  United  States  for 
that  violation.     Would  it  liave  been  a  defense  in  such  a  suit  to  say 
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that  the  state  hail  passed  a  hiw  absoh-ing  itself  from  the  contract  ? 
It  is  scarcely  to  be  conceived  that  such  a  defense  could  be  set  up. 
And  yet,  if  a  state  is  neitiier  restramed  by  the  general  principles  of 
our  iK)litical  institutions,  nor  by  the  words  of  the  Constitution,  from 
impairing  the  obligation  of  its  oa\ii  contracts,  such  a  defense  would 
be  a  valid  one.  This  feature  is  no  longer  fomid  in  the  Constitution; 
but  it  aids  in  the  construction  of  those  clauses  with  which  it  was 
originally  jissociateil. 

It  is,  then,  the  unanimous  opinion  of  the  court,  that,  in  this  case, 
tlie  estate  ha\ing  passed  hito  the  hands  of  a  purchaser  for  a  valu- 
able consiiicratiitn,  without  notice,  the  State  of  Georgia  was  re- 
s;t rained,  either  by  general  principles  which  are  common  to  our  free 
institutions,  or  by  the  particular  provisions  of  the  Constitution  of 
the  Unittnl  States,  from  passing  a  law  whereby  the  estate  of  the 
plaintiff  in  tlie  premises  so  purchased  could  be  constitutionally  and 
legally  impaired  and  rendered  null  and  void. 

In  overruling  the  demurrer  to  the  third  plea,  therefore,  there  is 
no  error.  .  .  .  Judgment  affirmed. 

Johnson,  J.  .  .  . 

I  do  not  hesitate  to  declare  that  a  state  does  not  possess  the 
IX)wer  of  revoking  its  o^^•n  grants.  But  I  do  it  on  a  general  prin- 
ciple, on  the  reason  and  nature  of  things:  a  principle  which  will 
imix)sc  laws  even  on  the  Deity. 

A  contrary  opinion  can  only  be  maintained  upon  the  ground  that 
no  e.xisting  legislature  can  abridge  the  powers  of  those  which  will 
succeed  it.  To  a  certain  extent  this  is  certainly  correct;  but  the 
distinction  lies  between  power  and  interest,  the  right  of  jurisdiction 
and  the  right  of  soil. 

The  right  of  jurisdiction  is  essentially  comiected  to,  or  rather 
iilentified  with,  the  national  sovereignty.  To  part  with  it  is  to 
commit  a  species  of  political  suicide.  In  fact,  a  power  to  produce 
its  ouTi  annihilation  is  an  absurdity  in  terms.  It  is  a  power  as 
utterly  inconmmnicable  to  a  political  as  to  a  natural  person.  But 
it  is  not  so  with  the  interests  or  property  of  a  nation.  Its  posses- 
sions nationally  are  in  nowise  necessary  to  its  pohtical  existence; 
they  are  entirely  accidental,  and  may  be  parted  with  in  every  re- 
spect similarly  to  those  of  the  individuals  who  compose  the  com- 
munity. When  the  legislature  have  once  conveyed  their  interest 
or  property  in  any  subject  to  the  individual,  they  have  lost  all  con- 
trol over  it;  have  nothing  to  act  upon;  it  has  passed  from  them;  is 
vested  in  the  individual;    becomes  intimately  blended  with  his 
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existence,  as  essentially  so  as  the  hlood  that  circulates  through 
his  system.  .  .  . 

I  have  tlirown  out  these  ideas  tliat  I  may  have  it  distinctly  imder- 
stood  that  my  opinion  on  this  point  is  not  founded  on  the  provision 
in  the  Constitution  of  the  United  States,  relative  to  laws  impairing 
the  obligation  of  contracts.  It  is  much  to  he  regretted  that  words 
of  less  equivocal  signification  had  not  been  adopted  in  that  article 
of  the  Constitution.  There  is  reason  to  believe,  from  the  letters  of 
Publius,  which  are  well  known  to  l)e  entitled  to  the  highest  respect, 
that  the  object  of  the  convention  was  to  afford  a  general  protection 
to  individual  rights  against  the  acts  of  the  state  legislatures. 
Whether  the  words,  "  acts  impairing  the  obligation  of  contracts," 
can  1)0  construed  to  have  the  same  force  as  must  have  been  given 
to  the  words  "  obligation  and  effect  of  contracts,"  is  the  difficulty  m 
my  mind. 

There  can  be  no  solid  objection  to  adopting  the  technical  defini- 
tion of  the  word  "  contract,"  given  by  Blackstone.  The  etymol- 
ogy, the  classical  signification,  and  the  civil  law  idea  of  the  word, 
will  all  support  it.  But  the  diflTiculty  arises  on  the  word  "  obliga- 
tion," which  certainly  imports  an  existing  moral  or  physical  neces- 
sity. Now  a  grant  or  conveyance  by  no  means  necessarily  implies 
the  continuance  of  an  obligation  beyond  the  moment  of  executing 
it.  It  is  most  generally  but  the  consummation  of  a  contract,  is 
fundus  officio  the  moment  it  is  executed,  and  continues  afterwards 
to  be  nothing  more  than  the  evidence  that  a  certain  act  was  done. 

I  enter  with  great  hesitation  upon  this  question,  because  it  in- 
volves a  subject  of  the  greatest  delicacy  and  much  difficulty.  The 
states  and  the  United  States  are  continually  legislating  on  the  sub- 
ject of  contracts,  prescribing  the  mode  of  authentication,  the  time 
within  which  suits  shall  be  prosecuted  for  them,  in  many  cases 
affecting  existing  contracts  by  the  laws  which  they  pass,  and  de- 
claring them  to  cease  or  lose  their  effect  for  want  of  compliance,  in 
the  parties,  with  such  statutory  provisions.  All  these  acts  appear 
to  be  within  the  most  correct  limits  of  legislative  povvcrs,  and  most 
beneficially  exercised,  and  certainly  could  not  have  been  intended 
to  be  affected  by  this  constitutional  provision;  yet  where  to  draw 
the  line,  or  how  to  define  or  limit  the  words,  "  obligation  of  con- 
tracts," will  be  found  a  subject  of  extreme  difficulty. 

To  give  it  the  general  effect  of  a  restriction  of  the  state  powers  in 
favor  of  private  rights  is  certainly  going  very  far  beyond  the  ob- 
vious and  necessary  import  of  the  wortls,  antl  would  operate  to 
restrict  the  states  in  the  exercise  of  that  right  which  every  com- 
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muiiity  must  exercise,  of  possessing  itself  of  the  property  of  the 
inciividual,  when  necessary  for  pubHc  uses;  a  right  which  a  mag- 
nanimous and  just  government  will  never  exercise  without  amply 
indenmifying  the  imliviilual,  and  which  perhaps  amounts  to  noth- 
ing more" than  a  power  to  oblige  him  to  sell  and  convey,  when  the 
public  necessities  require  it.  .  .  . 


STATE  OF  NEW  JERSEY  v.  WILSON. 
Supreme  Court  of  the  United  States.     1812. 

[7  Craiu-h,  164.] 

This  case  was  submitted  to  this  court,  upon  a  statement  of  facts, 
without  argmnent. 

Maksuall,  C.  J.,  delivered  the  opinion  of  the  court,  as  follows: — 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  court  of  last 
resort  in  the  State  of  New  Jersey,by  which  the  plaintiffs  allege  they 
are  deprived  of  a  right  secured  to  them  by  the  Constitution  of  the 
United  States. 

The  case  appears  to  be  this. 

The  remnant  of  the  tribe  of  Delaware  Indians,  previous  to  the 
20th  Febniar}',  1758,  had  claims  to  a  considerable  portion  of  lands 
in  New  Jersey,  to  extinguish  which  became  an  object  with  the  gov- 
ernment and  projjrietors  under  the  conveyance  from  King  Charles 
II,  to  the  Duke  of  York.  For  this  purpose  a  convention  was  held 
in  February,  17.58,  between  the  Indians  and  commissioners  ap- 
pointed by  the  government  of  New  Jersey;  at  which  the  Indians 
agrcfnl  to  sj^ecify  particularly  the  lands  which  they  claimed;  release 
their  claim  to  all  others;  and  to  appoint  certain  chiefs  to  treat  with 
commissioners  on  the  part  of  the  government  for  the  final  extin- 
guishment of  tlieir  whole  claim. 

On  the  9th  of  Augast,  1758,  the  Indian  deputies  met  the  commis- 
sioners and  delivered  to  them  a  proposition  reduced  to  writing  — ■ 
the  hiism  of  which  was,  that  the  government  should  purchase  a 
tract  of  land  on  which  they  might  reside  —  in  consideration  of 
which  they  would  release  their  claim  to  all  other  lands  in  New 
Jersey  south  of  the  river  Raritan. 
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This  proposition  appears  to  have  been  assented  to  by  the  com- 
missioners; and  the  legislature  on  the  12th  of  August,  1758,  passed 
an  act  to  give  effect  to  this  agreement. 

This  act,  among  other  provisions,  authorizes  the  purchase  of 
lands  for  the  ImHans,  restrains  them  from  granting  leases  or  making 
sales,  and  enacts  "  that  the  lands  to  be  purchased  fur  the  Indiarts 
aforesaid  shall  not  hereafter  be  subject  to  any  tax,  any  law  usage 
or  custom  to  the  contrary  thereof,  in  any  wise  notwithstanding." 

In  virtue  of  this  act,  the  convention  with  tiie  Indians  was  exe- 
cuted. Lands  were  purchased  and  conveyed  to  trustees  for  their 
use,  and  the  Indians  released  their  claim  to  the  south  part  of  New 
Jersey. 

The  Indians  continued  in  peaceable  possession  of  the  lands  thus 
conveyed  to  them  until  some  time  in  the  year  1801,  when,  having 
become  desirous  of  migrating  from  the  State  of  New  Jersey,  and  of 
joining  their  brethren  at  Stockbridge,  in  the  State  of  New  York, 
they  applied  for  and  obtained  an  act  of  the  legislature  of  New 
Jersey,  authorizing  a  sale  of  their  land  in  that  state. 

This  act  contains  no  expression  in  any  manner  respecting  the 
privilege  of  exemption  from  taxation  which  was  annexed  to  those 
lands  by  the  act,  under  which  they  were  purchased  and  settled  on 
the  Indians. 

In  1803,  the  commissioners  under  the  last  recited  act  sold  and 
conveyed  the  lands  to  the  plaintiffs,  George  Painter  and  others. 

In  October,  1804,  the  legislature  passed  an  act  repealing  that 
section  of  the  act  of  August,  1758,  which  exempts  the  lands  therein 
mentioned  from  taxes.  The  lands  were  then  assessed,  and  the  taxes 
demanded.  The  plaintiffs  thinking  themselves  injured  by  this 
assessment,  brought  the  case  before  the  courts  in  the  manner  pre- 
scribed by  the  laws  of  New  Jersey,^  and  in  the  highest  court  of  the 
state,  the  validity  of  the  repealing  act  was  affirmed  and  the  land 
declared  liable  to  taxation.  The  cause  is  brought  into  this  court 
by  writ  of  error,  and  the  question  here  to  be  decided  is,  does  the  act 
of  1804  violate  the  Constitution  of  the  United  States. 

Tlie  Constitution  of  the  United  States  declares  that  no  state  shall 
"  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the 
obligation  of  contracts." 

1  The  report  in  2  N.  J.  L.  (1  Pennington) ,  300  shows  that  in  the  name  of  the 
state  the  proprietors  brought,  in  the  Supreme  Court  of  New  Jersey,  a  writ  of 
certiorari  to  quash  an  assessment  of  state  and  county  taxes  made  as  to  these 
lands  by  Wilson,  township  assessor,  and  that  in  that  court  the  assessment  was 
affirmed.  —  Ed. 
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In  the  case  of  Fletcher  v.  Peek,  it  was  decided  in  this  court  on 
solemn  argument  and  much  deliberation,  that  this  provision  of  the 
Constitution  extends  to  contracts  to  which  a  state  is  a  party,as  well 
as  to  contracts  betwetni  intlividuals.  The  question  then  is  nar- 
rowed to  the  inquiry  whether  in  the  case  stated  a  contract  existed 
and  whether  that  contract  is  violated  by  the  act  of  1804. 

Every  requisite  to  the  formation  of  a  contract  is  found  in  the 
proceedings  between  the  then  colony  of  New  Jersey  and  the  In- 
dians. The  subject  was  a  purchase  on  the  part  of  the  government 
of  extensive  claims  of  the  Indians,  the  extinguishment  of  which 
wouhl  quiet  the  title  to  a  large  portion  of  the  province.  A  proposi- 
tion to  this  effect  is  made,  the  terms  stipulated,  the  consideration 
agreeil  uix)n.  which  is  a  tract  of  land  with  the  privilege  of  exemp- 
tion from  taxation;  anil  then  in  consideration  of  the  arrangement 
previously  made,  one  of  which  this  act  of  assembly  is  stated  to  be, 
the  Indians  execute  their  deed  of  cession.  This  is  certainly  a  con- 
tract clothed  in  forms  of  unusual  solemnity.  The  privilege, 
though  for  the  benefit  of  the  Indians,  is  annexed,  by  the  terms 
which  create  it,  to  the  land  itself,  not  to  their  persons.  It  is  for 
their  ailvantage  that  it  should  be  annexed  to  the  land,  because,  in 
the  event  of  a  sale,  on  which  alone  the  question  could  become 
material,  the  value  would  be  enhanced  by  it. 

It  is  not  doubted  but  that  the  State  of  New  Jersey  might  have 
insiste<l  on  a  surrender  of  this  privilege  as  the  sole  condition  on 
which  a  sale  of  the  property  should  be  allowed.  But  this  condition 
has  not  lxH.'n  insisted  on.  The  land  has  been  sold,  with  the  assent 
of  the  state,  with  all  its  privileges  and  immunities.  The  purchaser 
.succeeds,  with  the  assent  of  the  state,  to  all  the  rights  of  the  In- 
dians. He  stands,  with  respect  to  this  land,  in  their  place  and  claims 
the  Ix'nefit  of  their  contract.  This  contract  is  certainly  impaired 
l)y  a  law  which  would  annul  this  essential  part  of  it. 

Judgmenl  revei'sed  and  cause  remanded  to  New  Jersey  Court  of 
Errors} 

>  S«f  Given  r.  WriKht,  117  U.  S.  648  (1886),  and  Choate  v.  Trapp,  224  U.  S. 
G65,  iuTi-Gll  (1912).  —  Ed. 
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TRUSTEES   OF   DARTMOUTH   COLLEGE  v. 
WOODWARD. 

Supreme  Court  of  the  United  States.     181S. 

[4  Whealon,  518.]  i 

Error  to  the  Superior  Court  of  the  State  of  New  Hampshire. 

This  wus  an  action  of  trover  l)rou<!;ht  by  the  trustees  of  Dart- 
mouth College,  a  corporation  chartered  in  1709  under  the  puljiic 
seal  of  the  province  of  New  Hampshire  by  George  the  Third,  for 
certain  record  books,  the  original  charter,  and  the  corporate  seal, 
all  of  which  were  in  possession  of  the  defendant,  as  secretary  and 
treasurer  of  the  board  of  trustees  organized  under  acts  of  the  legis- 
lature of  the  State  of  New  Hampshire  passed  in  1816  for  amending 
the  charter.  The  defendant  pleaded  the  general  issue.  Tlie  jury 
found  a  special  verdict,  in  whicli  they  recited  the  acts  of  1816,  the 
material  parts  of  which  are  given  in  the  opinion,  and  the  charter  of 
1769,  in  which  charter  it  was  said,  among  other  things,  that  "  We 
...  will,  ordain,  grant  and  constitute  that  there  be  a  college  erected 
in  our  said  province  of  New  Hampshire,  l)y  the  name  of  Dartmouth 
College,  for  the  education  ...  of  youth.  .  .  .  And  the  trustees 
....  may  and  shall  be  one  body  corporate  .  .  .  and  shall  be 
called  .  .  .  the  Trustees  of  Dartmouth  College.  ...  We  .  .  . 
do,  for  us,  our  heirs  and  successors,  .  .  .  will,  give,  grant,  consti- 
tute and  ordain,  that  there  shall  be  .  .  .  from  henceforth  and  for 
ever,  a  body  politic,  consisting  of  trustees  of  said  Dartmouth  Col- 
lege. .  .  .  We  .  .  .  do,  .  .  .  for  us,  our  heirs  and  successors, 
make,  ordain,  constitute  and  appoint"  certain  persons  to  be 
trustees,  the  charter  continuing  "  the  whole  number  of  said  trus- 
tees consisting,  and  hereafter  to  consist,  of  twelve  and  no  more 

And  we  do  .  .  .  for  us,  our  heirs  and  successors,  will,  give,  grant,  and 
appoint,  that  the  said  trustees  and  their  successors  .  .  .  shall  be 
able  ...  for  the  use  of  said  Dartmouth  College,  to  have,  get,  ac- 
quire, purchase,  receive,  hold,  possess,  and  enj  oy  tenements,  heredita- 
ments, jurisdictions,  and  franchises,  for  themselves  and  their 
successors,  in  fee  simple,  or  otherwise  howsoever.  .  .  .  And  also  to 
receive  and  dispose  of  any  lands,  goods,  chattels,  and  other  things 
.  .  .  for  the  use  aforesaid:  .  .  .  And  .  .  .  to  the  intent  that  our 
said  corporation  and  body  politic  may  answer  the  end  of  their  erec- 

1  The  reporter's  statement  has  not  been  reprinted;  and  in  framing  a  new- 
statement  some  use  has  been  made  of  Farrar's  Report  of  the  Case  of  Dartmouth 
College  against  Woodward.  —  Ed. 
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tion  aiul  constitution,  and  may  have  perpetual  succession  and  con- 
tinuiuice  forever,  we  do,  for  us,  our  heirs  and  successors,  will, 
give\uul  grant  unto  the  Trustees  of  Dartmouth  College,  and  to 
their'successors  forever,  that  there  shall  be,  once  a  year,  ...  a 
meeting  of  said  trustees  ...  at  such  time  as  by  said  trustees,  or 
the  major  part  of  them,  .  .  .  shall  be  agreed  on.  .  .  .  And  we 
lio  also,  for  us.  our  heirs  and  successors,  hereby  will,  give,  and 
grant  .  .  .  that  when  any  seven  or  more  of  the  said  trustees,  or 
their  successors,  are  convened  .  .  .  such  seven  or  more  shall  be 
capal)le  to  act  ...  as  if  all  the  trustees  of  said  college  were  per- 
sonally present  —  and  all  affairs  .  .  .  shall  be  determined  by  the 
majority  ...  of  those  seven  or  more  trustees  so  convened.  .  .  . 
And  we' do  also  for  us,  our  heirs  and  successors,  will,  give  and  grant 
to  tiie  siiid  trustees  .  .  .,  and  to  their  successors  forever,  or  any 
seven  or  more  of  them,  convened  as  aforesaid,  .  .  .  that  the  said 
tnistees  do  elect  .  .  .  such  qualified  person  as  they  .  .  .  shall 
think  fit,  to  be  president  of  said  Dartmouth  College,  .  .  .  tutors 
aiul  professors.  .  .  .  And  also,  that  the  said  trustees  and  their 
successors,  ...  as  often  as  one  or  more  of  said  trustees  shall 
die  .  .  .  do  .  .  .  elect  .  .  .  such  trustee  or  trustees  as  shall 
supply  the  place.  .  .  .  And  lastly,  .  .  .  we  do,  by  these  presents, 
for  us,  our  heirs  and  successors,  give  and  grant  unto  the  said  trus- 
tees .  .  .  and  to  their  successors  forever,  that  these  our  letters- 
patent,  on  the  enrolment  thereof  in  the  secretary's  office  of  our 
province  of  New  Hampshire  aforesaid,  shall  be  good  and  effectual 
in  the  law  .  .  .  against  us,  our  heirs  and  successors.  ...  To 
have  and  to  hold  all  and  singular  the  privileges,  advantages, 
lilxTties,  immunities,  and  all  other  the  premises  herein  and  hereby 
granted,  .  .  .  unto  them,  the  said  trustees  of  Dartmouth  College, 
and  to  their  successors  forever.  In  testimony  whereof,  we  have 
caused  these  our  letters  to  be  made  patent,  and  the  public  seal  of 
our  siiid  i)rovince  of  New  Hampshire  to  be  hereunto  affixed.  Wit- 
ness our  trusty  and  well-beloved  John  Wentworth,  Esquire,  gov- 
ernor anfl  commander-in-chief  in  and  over  our  said  province,  etc., 
this  fifteenth  ilay  of  December,  in  the  tenth  year  of  our  reign,  and 
in  the  year  of  our  Lord  17G9." 

Judgment  having  been  rendered  upon  the  special  verdict  by  the 
Sup<Tior  Court  of  New  Hampshire,  being  the  highest  court  of  the 
BtJite,  for  the  defendant  below  (1  N.  H.  Ill  and  65  N.  H.  473), 
the  cau.sc  wa.s  l)rought  before  the  Supreme  Court  of  the  United 
States  by  writ  of  error. 
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Webster  and  Hopkinson,  for  the  trustees;  and  Holmes  and  Wirt, 
Attorney  General,  contra. 

The  opinion  of  tlie  court  Avas  deUvered  hy  Marshall,  C.  J.  .  .  . 

It  can  require  no  argument  to  prove,  that  the  circumstances  of 
this  case  constitute  a  contract.  An  apphcation  is  made  to  the 
crown  for  a  charter  to  incorporate  a  rehgious  and  hterary  institu- 
tion. In  the  application,  it  is  stated  that  large  contributions  have 
been  made  for  tiie  ol)ject,  which  will  be  conferred  on  the  corpora- 
tion, as  soon  as  it  sliall  be  created.  The  charter  is  granted,  and  on 
its  faith  the  property  is  conveyed.  Surely  in  this  transaction  every 
ingredient  of  a  complete  and  legitimate  contract  is  to  be  found. 

The  i)()ints  for  consideration  are, 

1.  Is  this  contract  protected  by  the  Constitution  of  the  United 

States  ? 

2.  Is  it  impaired  by  the  acts  under  which  the  defendant  holds  ? 

1.   On  the  first  point  it  has  been  argued,  that  the  word  "  con- 
tract," in  its  broadest  sense,  would  comprehend  the  political  rela- 
tions between  the  government  and  its  citizens,  would  extend  to 
offices  held  within  a  state  for  state  purposes,  and  to  many  of  those 
laws  concerning  civil  institutions,  which  must  change  with  cir- 
cumstances, and  be  modified  by  ordinary  legislation;  which  deeply 
concern  the  public,  and  which,  to  preserve  good  government,  the 
public  judgment  must  control.     That  even  marriage  is  a  contract, 
and  its  obligations  are  affected  by  the  laws  respecting  divorces. 
That  the  clause  in  the  Constitution,  if  construed  in  its  greatest 
latitude,  would  prohibit  these  laws.      Taken  in  its  broad  un- 
limited sense,  the  clause  would  be  an  miprofitable  and  vexatious 
interference  with  the  internal  concerns  of  a  state,  would  unneces- 
sarily and  unwisely  embarrass  its  legislation,  and  render  immutable 
those  civil  institutions,  which  are  established  for  purposes  of  inter- 
nal government,  and  which,  to  subserve  those  purposes,  ought  to 
vary  with  varying  circumstances.    That  as  the  framers  of  the  Con- 
stitution could  never  have  intended  to  insert  in  that  instrument  a 
provision  so  uiinecessary,  so  mischievous,  and  so  repugnant  to  its 
general  spirit,  the  term  "  contract  "  must  be  understood  in  a  more 
limited  sense.     That  it  must  be  understood  as  intended  to  guard 
against  a  power  of  at  least  doubtful  utility,  the  abuse  of  which  had 
been  extensively  felt;  and  to  restrain  the  legislature  in  future  from 
violating  the  right  to  property.     That  anterior  to  the  formation  of 
the  Constitution,  a  course  of  legislation  had  prevailed  in  many,  if 
not  in  all,  of  the  states,  which  weakened  the  confidence  of  man  in 
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man.  aiul  embarrassed  all  transactions  between  individuals,  by 
dispensing  with  a  faithful  performance  of  engagements.  To  cor- 
rect tliis  mischief,  by  restraining  the  power  which  produced  it,  the 
state  legislatures  were  forbidden  "  to  pass  any  law  impairing  the 
obligation  of  contracts,"  that  is,  of  contracts  respecting  property, 
under  which  some  individual  could  claim  a  right  to  something 
l)eneficial  to  h.imself ;  and  that  since  the  clause  in  the  Constitution 
must  in  construction  receive  some  limitation,  it  may  be  coniSned, 
juul  ought  to  be  confined,  to  cases  of  this  description;  to  cases 
within  the  mischief  it  was  intended  to  remedy. 

The  general  correctness  of  these  observations  cannot  be  contro- 
verted. That  the  framers  of  the  Constitution  did  not  intend  to 
n^train  the  states  in  the  regulation  of  their  civil  institutions, 
adopted  for  internal  government,  and  that  the  instrument  they 
have  given  us  is  not  to  be  so  construed,  may  be  admitted.  The 
provision  of  the  Constitution  never  has  been  understood  to  embrace 
otlier  contracts  than  those  which  respect  property,  or  some  object 
of  value,  and  confer  rights  which  may  be  asserted  in  a  court  of 
justice.  .  .  . 

The  parties  in  this  case  differ  less  on  general  principles,  less  on 
the  true  construction  of  the  Constitution  in  the  abstract,  than  on 
the  application  of  those  principles  to  this  case,  and  on  the  true 
construction  of  the  charter  of  1769.  This  is  the  point  on  which 
the  cause  essentially  depends.  If  the  act  of  incorporation  be  a 
grant  of  political  power,  if  it  create  a  civil  institution  to  be  em- 
ployed in  the  administration  of  the  government,  or  if  the  funds  of 
the  college  be  public  property,  or  if  the  State  of  New  Hampshire, 
as  a  government,  be  alone  interested  in  its  transactions,  the  subject 
is  one  in  which  the  legislature  of  the  state  may  act  according  to  its 
o^^'n  judgment,  unrestrained  by  any  limitation  of  its  power  im- 
posed \)y  the  Constitution  of  the  United  States.  .  .  . 

Wlience,  then,  can  be  derived  the  idea,  that  Dartmouth  College 
has  become  a  public  institution,  and  its  trustees  public  officers, 
exercising  powers  conferred  by  the  public  for  public  objects  ?  Not 
from  the  source  whence  its  funds  were  drawn;  for  its  foundation  is 
purely  private  and  eleemosynary.  —  Not  from  the  application  of 
those  funds;  for  money  may  be  given  for  education,  and  the  per- 
8oas  receiving  it  do  not,  by  being  employed  in  the  education  of 
youth,  become  members  of  the  civil  government.  Is  it  from  the 
act  of  incor{)oration  ?     Let  this  subject  be  considered. 

A  corporation  is  an  artificial  being,  invisible,  intangible,  and 
existing  only  in  contemplation  of  law.     Being  the  mere  creature  of 
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law,  it  possesses  only  those  properties  which  the  charter  of  its 
creation  confers  upon  it,  either  expressly,  or  as  inciflental  to  its 
very  existence.  .  .  .  But  this  being  does  not  share  in  the  civil 
government  of  the  country,  unless  that  be  the  jjurpose  for  which  it 
was  created.  Its  inunortality  n(^  more  confers  on  it  political  power, 
or  a  political  character,  tiian  inunortality  would  confer  such  power 
or  character  on  a  natural  person.  It  is  no  more  a  state  instrument, 
than  a  natural  ])erson  exercising  the  same  powers  would  be.  .  .  . 

From  the  fact,  then,  that  a  charter  of  incorporation  has  been 
granted,  nothing  can  be  inferred,  wiiich  changes  the  character  of 
the  institution,  or  transfers  to  the  government  any  new  power  over 
it.  .  .  . 

Yet  a  question  remains  to  be  considered,  of  more  real  difficulty, 
on  which  more  doubt  has  been  entertained  than  on  all  that  have 
been  discussed.  The  founders  of  the  college,  at  least  those  whose 
contributions  were  in  money,  have  parted  with  the  property  be- 
stowed upon  it,  and  their  representatives  have  no  interest  in  that 
property.  The  donors  of  land  are  equally  without  interest,  so  long 
as  the  corporation  shall  exist.  Could  they  be  found,  they  are  un- 
affected by  any  alteration  in  its  constitution,  and  probably  re- 
gardless of  its  form,  or  even  of  its  existence.  The  students  are 
fluctuating,  and  no  individual  among  our  youth  has  a  vested  in- 
terest in  the  institution,  which  can  be  asserted  in  a  court  of  justice. 
Neither  the  founders  of  the  college,  nor  the  youth  for  whose  benefit 
it  was  founded,  complain  of  the  alteration  made  in  its  charter,  or 
think  themselves  injured  by  it.  The  trustees  alone  complain,  and 
the  trustees  have  no  beneficial  interest  to  be  protected.  Can  this 
be  such  a  contract,  as  the  Constitution  intended  to  withdraw  from 
the  power  of  state  legislation  ?  Contracts,  the  parties  to  which 
have  a  vested  beneficial  interest,  and  those  only,  it  has  been  said, 
are  the  objects  about  which  the  Constitution  is  solicitous,  and  to 
which  its  protection  is  extended.  .  .  . 

An  artificial,  immortal  being  was  created  by  the  cro^vm,  capable 
of  receiving  and  distributing  forever,  according  to  the  will  of  the 
donors,  the  donations  which  should  be  made  to  it.  On  this  being, 
the  contributions  which  had  been  collected  were  immediately  be- 
stowed. These  gifts  were  made,  not  indeed  to  make  a  profit  for 
the  donors,  or  their  posterity,  but  for  something  in  their  opinion  of 
inestimable  value;  for  sometiiing  which  they  deemed  a  full  ecjuiva- 
lent  for  the  money  with  which  it  was  purchased.  The  considera- 
tion for  which  they  stipulated  is  the  perpetual  application  of  the 
fund  to  its  object,  hi  the  mode  prescribed  by  themselves.     Their 
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descendants  may  take  no  interest  in  the  preservation  of  this  con- 
sideration. But  in  this  respect  their  tlescendants  are  not  their 
representatives.  They  are  represented  by  the  corporation.  The 
corporation  is  the  assignee  of  their  rights,  stands  in  their  place,  and 
distributes  their  bounty,  as  they  would  themselves  have  distrib- 
uteil  it,  had  they  been  immortal.  So  with  respect  to  the  students 
who  are  to  derive  learning  from  this  source.  The  corporation  is  a 
trustee  for  tiiem  also.  .  .  . 

This  is  plamly  a  contract  to  which  the  donors,  the  trustees,  and 
the  croNMi  (to  whose  rights  and  obligations  New  Hampshire  suc- 
ceeds), were  the  original  parties.  It  is  a  contract  made  on  a  valu- 
able consideration.  It  is  a  contract  for  the  security  and  disposition 
of  proi^erty.  It  is  a  contract,  on  the  faith  of  which,  real  and  per- 
soTial  estate  has  been  conveyed  to  the  corporation.  It  is  then  a 
contract  within  the  letter  of  the  Constitution,  and  within  its  spirit 
also,  unless  the  fact,  that  the  property  is  invested  by  the  donors  in 
trustees  for  the  promotion  of  religion  and  education,  for  the  benefit 
of  persons  who  are  perpetually  changing,  though  the  objects  remain 
the  same,  shall  create  a  particular  exception,  taking  this  case  out 
of  the  prohibition  contained  in  the  Constitution. 

It  is  more  than  possible,  that  the  preservation  of  rights  of  this 
descrijition  was  not  particularly  in  the  view  of  the  framers  of  the 
Constitution,  when  the  clause  under  consideration  was  introduced 
into  that  instrument.  It  is  probable,  that  interferences  of  more 
frequent  recurrence,  to  which  the  temptation  was  stronger,  and  of 
which  the  mischief  was  more  extensive,  constituted  the  great 
motive  for  imposing  this  restriction  on  the  state  legislatures.  But 
although  a  particular  and  a  rare  case  may  not,  in  itself,  be  of  suffi- 
cient magnitude  to  induce  a  rule,  yet  it  must  be  governed  by  the 
rule,  when  established,  unless  some  plain  and  strong  reason  for 
excluding  it  can  be  given.  It  is  not  enough  to  say,  that  this  partic- 
ular case  was  not  in  the  mind  of  the  Convention,  when  the  article 
was  framed,  nor  of  the  American  people,  when  it  was  adopted.  It 
is  necessary  to  go  farther,  and  to  say  that,  had  this  particular  case 
been  suggested,  the  language  would  have  been  so  varied  as  to  ex- 
clude it,  or  it  would  have  been  made  a  special  exception.  The  case 
being  within  the  words  of  the  rule,  must  be  within  its  operation 
likewise,  unless  there  be  something  in  the  literal  construction  so 
obviously  absurd,  or  mischievous,  or  repugnant  to  the  general  spirit 
of  the  instrument,  as  to  justify  those  who  expound  the  Constitution 
in  making  it  an  exception.  .  .  . 
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If  the  insignificance  of  the  object  does  not  require  that  we  should 
exclude  contracts  respecting  it  from  the  protection  of  the  Constitu- 
tion; neither,  as  we  conceive,  is  the  i)olicy  of  leaving  them  suliject 
to  legislative  alteration  so  apparent,  as  to  require  a  forced  construc- 
tion of  that  instrument  in  order  to  effect  it.  .  .  .  It  requires  no 
very  critical  examination  of  the  human  mind  to  enable  us  to  deter- 
mine, that  one  great  inducement  to  these  gifts  is  the  conviction  felt 
by  the  giver,  that  the  disposition  he  makes  of  them  is  immutable. 
It  is  probable,  that  no  man  ever  was,  and  tiiat  no  man  ever  will  be, 
the  founder  of  a  college,  believing  at  the  time,  that  an  act  of  incor- 
poration constitutes  no  security  for  the  institution;  believing,  that 
it  is  immediately  to  l)e  deemed  a  public  institution,  whose  funds  are 
to  be  governed  and  applied,  not  by  the  will  of  the  donor,  but  by  the 
will  of  the  legislature.  All  such  gifts  are  made  in  the  pleasing, 
perhaps  d(!lusive  hope,  that  the  cliarity  will  flow  forever  in  the 
channel  which  the  givers  have  marked  out  for  it.  If  every  man 
finds  in  his  o\vn  bosom  strong  evidence  of  the  universality  of  this 
sentiment,  there  can  be  but  little  reason  to  imagine,  that  the 
fraraers  of  our  Constitution  were  strangers  to  it,  and  that,  feeling 
the  necessity  and  policy  of  giving  permanence  and  security  to  con- 
tracts, of  withtlrawing  them  from  the  influence  of  legislative  bodies, 
whose  fluctuating  policy,  and  repeated  interferences,  produced  the 
most  perplexing  and  injurious  embarrassments,  they  still  deemed  it 
necessary  to  leave  these  contracts  subject  to  those  interferences.  .  . . 

The  opinion  of  the  court,  after  mature  deliberation,  is,  that  this 
is  a  contract,  the  obligation  of  which  cannot  be  impaired,  without 
violating  the  Constitution  of  the  United  States.  This  opinion 
appears  to  us  to  be  equally  supported  by  reason,  and  by  the  former 
decisions  of  this  court. 

2.  We  next  proceed  to  the  inquiry,  whether  its  obligation  has 
been  impaired  by  those  acts  of  the  legislature  of  New  Hampshire, 
to  which  the  special  verdict  refers. 

From  the  review  of  this  charter,  which  has  been  taken,  it  appears, 
that  the  whole  power  of  governing  the  college,  of  appointing  and 
removing  tutors,  of  fixing  their  salaries,  of  directing  the  course  of 
study  to  be  pursued  by  the  students,  and  of  filling  up  vacancies 
created  in  their  own  body,  was  vested  in  the  trustees.  On  the  part 
of  the  croAvn  it  was  expressly  stipulated,  that  this  corporation,  thus 
constituted,  should  continue  forever;  and  that  the  number  of 
trustees  should  forever  consist  of  twelve,  and  no  more.  By  tliis 
contract  the  crown  was  bound,  and  could  have  made  no  violent 
alteration  in  its  essential  terms,  without  impairing  its  obligation. 
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By  the  revolution,  the  chities,  as  well  as  the  powers,  of  govem- 
meiit  clevolved  on  the  people  of  New  Hampshire.  It  is  admitted, 
that  among  the  latter  was  comprehended  the  transcendent  power 
of  parliiunent,  as  well  as  that  of  the  executive  department.  It  is 
too  clear  to  rcxiuire  the  support  of  argument,  that  all  contracts,  and 
ri£;hts,  respecting  property,  remained  michanged  by  the  revolution. 
The  ol)ligations  then,  which  were  created  by  the  charter  to  Dart- 
mouth C  oUege,  were  the  siunc  in  the  new,  that  they  had  been  in  the 
old  govermnent.  The  power  of  the  government  was  also  the  same. 
A  reix'al  of  this  charter  at  any  time  prior  to  the  adoption  of  the 
present  C  onstitution  of  the  United  States  would  have  been  an 
extraortlmary  and  unprecedented  act  of  power,  but  one  which 
could  have  been  contested  only  by  the  restrictions  upon  the  legis- 
lature, to  l)e  found  in  the  constitution  of  the  state.  But  the 
(:onstitution  of  the  United  States  has  miposcd  this  additional 
limitation,  that  the  legislature  of  a  state  shall  pass  no  act  "  im- 
pairing the  ol)ligation  of  contracts."  .  .  . 

The  act  "  to  amend  the  charter,  and  enlarge  and  improve  the 
corporation  of  Dartmouth  College,"  increases  the  number  of  trus- 
tees to  twenty-one,  gives  the  appointment  of  the  additional  mem- 
bers to  the  executive  of  the  state,  and  creates  a  board  of  overseers, 
to  con.sist  of  twenty-five  persons,  of  whom  twenty-one  are  also 
apiHjinted  by  the  executive  of  New  Hampshire,  who  have  power 
to  iiLspect  and  control  the  most  important  acts  of  the  trustees. 

On  the  effect  of  this  law,  two  opinions  cannot  be  entertained. 
Between  acting  directly,  and  acting  through  the  agency  of  trustees 
and  overseers,  no  essential  difference  is  perceived.  The  whole 
power  of  governing  the  college  is  transferred  from  trustees  ap- 
pointed according  to  the  will  of  the  founder,  expressed  in  the  char- 
ter, to  the  executive  of  New  Hampshire.  The  management  and 
application  of  the  funds  of  this  eleemosynary  institution,  which  are 
I)lace<l  by  the  donors  in  the  hands  of  trustees  named  in  the  charter, 
and  empowered  to  perpetuate  tliemselves,  are  placed  by  this  act 
under  the  control  of  the  government  of  the  state.  The  will  of  the 
8tat«  i.s  substituted  for  the  will  of  the  donors,  in  every  essential 
ojKTation  of  the  college.  This  is  not  an  immaterial  change.  The 
founders  of  the  college  contracted,  not  merely  for  the  perpetual 
application  of  the  funds  which  they  gave,  to  the  objects  for  which 
those  funds  were  given;  they  contracted  also,  to  secure  that  appli- 
cation by  the  constitution  of  the  corporation.  They  contracted 
for  a  system,  which  should,  as  far  as  human  foresight  can  provide, 
retain  forever  the  government  of  the  literary  institution  they  had 
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formed,  in  the  hands  of  persons  approved  by  themselves.  This 
system  is  totally  changed.  The  charter  of  1769  exists  no  longer.  .  .  . 

It  results  from  this  opinion,  that  the  acts  of  the  legislature  of 
New  Hampshire,  which  are  stated  in  the  special  verdict  found  in 
this  cause,  arc  repugnant  to  the  Constitution  of  the  United  States; 
and  that  the  judgment  on  this  special  verdict  ought  to  have  been 
for  the  plaintiffs.  The  judgment  of  the  state  court  must,  there- 
fore, be  reversed. 

Washington,  J.  .  .  . 

Johnson,  J.,  concurred,  for  the  reasons  stated  by  the  Chief 
Justice. 

Livingston,  J.,  concurred,  for  the  reasons  stated  by  the  Chief 
Justice,  and  Justices  Washington  and  Story. 

Story,  J.  .  .  . 

DuvALL,  J.,  dissented.^ 


STURGES  V.   CROWNINSHIELD. 
Supreme  Court  of  the  United  States.     1819. 

[4  Whcaton,  122.] « 

This  was  an  action  brought  in  the  United  States  Circuit  Court 
for  the  District  of  Massachusetts  against  the  maker  of  two  promis- 
sory notes,  dated  New  York,  March  22,  1811,  payable  to  the  plain- 
tiff on  Aug.  1  and  Aug.  15,  1811,  respectively.  The  defendant 
pleaded  his  discharge  under  "  an  act  for  the  benefit  of  insolvent 
debtors  and  their  creditors,"  passed  by  the  legislature  of  New 
York,  Apr.  3,  1811.'  On  demurrer  to  the  plea,  questions  arose 
which  the  judges,  being  opposed  in  opinion,  certified  to  the  Supreme 
Court  of  the  United  States. 

Daggett  and  Hopkinson,  for  plaintiff;  and  Hunter  and  D.  B. 
Ogdefi,  contra. 

1  Historical  material  may  be  found  in  Shirley's  The  Dartmouth  College 
Causes.  —  Ed. 

2  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
»  N.  Y.  Session  Laws,  1810-11,  p.  200.  —  Ed. 


2§S  THE  CONTRACT  CLAUSE. 

Marsfiall,  C.  J.,  delivereil  the  opinion  of  the  court.  .  .  . 

"\\'e  proceeil  to  the  greut  question  on  Avhich  the  cause  must  de- 
pend. Does  tJie  law  of  New  York,  which  is  pleaded  in  this  case, 
impair  tlie  obligation  of  contracts,  witliin  the  meaning  of  the  Con- 
stitution of  the  Unitei!  States  ? 

This  act  liberates  the  person  of  the  debtor,  and  discharges  him 
from  all  liability  for  any  tlebt  previously  contracted,  on  his  sur- 
rendering his  property  in  the  mamier  it  prescribes. 

lu  discussing  the  question  whether  a  state  is  prohibited  from 
passing  such  a  law  as  this,  our  first  inquiry  is  into  the  meaning  of 
wonlsln  common  use,  What  is  the  obligation  of  a  contract  ?  and 
what  will  impair  it  ? 

It  would  stxmi  difficult  to  substitute  words  which  are  more  in- 
telligible, or  less  liable  to  misconstruction,  than  those  which  are  to 
be  explained.  A  contract  is  an  agreement  in  which  a  party  under- 
takes to  do,  or  not  to  do,  a  particular  thing.  The  law  binds  him  to 
perform  his  undertaking,  and  this  is,  of  course,  the  obligation  of  his 
contract.  In  the  case  at  bar,  the  defendant  has  given  his  promis- 
sory note  to  pay  the  plaintiff  a  sum  of  money  on  or  before  a  certain 
day.  The  contract  binds  him  to  pay  that  sum  on  that  day;  and 
this  is  its  obligation.  Any  law  which  releases  a  part  of  this  obHga- 
tion,  must,  in  tJie  hteral  sense  of  the  word,  impair  it.  Much  more 
must  a  law  impair  it  which  makes  it  totally  invalid,  and  entirely 
discharges  it. 

The  words  of  the  Constitution,  then,  are  express,  and  incapable 
of  being  misunderstood.  They  admit  of  no  variety  of  construction, 
and  are  acknowledgetl  to  apply  to  that  species  of  contract,  an  en- 
gagement between  man  and  man  for  the  payment  of  money,  which 
ha.s  been  entered  into  by  these  parties.  Yet  the  opmion  that  this 
law  is  not  witliin  the  prohibition  of  the  Constitution  has  been  enter- 
taincKJ  by  those  who  are  entitled  to  great  respect,  and  has  been 
supportetl  by  arguments  which  deserve  to  be  seriously  considered. 

It  h;us  be<'n  contended,  that  as  a  contract  can  only  bind  a  man  to 
pay  to  the  full  extent  of  his  property,  it  is  an  imphed  condition  that 
he  may  be  discharged  on  surrendering  the  whole  of  it. 

But  it  is  not  tnie  that  the  parties  have  in  view  only  the  property 
in  iHjsscssion  when  the  contract  is  formed,  or  that  its  obUgation 
does  not  extend  to  future  acquisitions.  Industry,  talents,  and 
intf-grity,  ccjnstitute  a  fund  which  is  as  confidently  trusted  as 
proiK'rty  its<'lf.  Future  acquisitions  are,  therefore,  liable  for 
contractH;  ai»d  to  release  them  from  this  liability  impairs  their 
obligation.  .  .  . 


STURGES  V.    CROWNINSHIELD.  289 

The  argument  which  has  been  pressed  most  earnestly  at  the  bar, 
is,  tliat  althouj2;h  all  legislative  aets  which  discharge  the  obligation 
of  a  contract  without  performance,  are  within  the  very  words  of  the 
Constitution,  yet  an  insolvent  act,  containing  this  principle,  is  not 
within  its  spirit,  because  such  acts  have  been  passed  by  colonial 
and  state  legislatures  from  the  first  settlement  of  the  coimtry,  and 
because  we  know  from  the  history  of  the  times,  that  the  mind  of  the 
Convention  was  directed  to  other  laws  which  were  fraudulent  in 
their  character,  which  enabled  the  debtor  to  escape  from  his  ol>li- 
gation,  and  yet  hold  his  property,  not  to  tiiis,  which  is  beneficial  in 
its  operation. 

Before  discussing  this  argument,  it  may  not  be  unproper  to 
premise  that,  although  the  spirit  of  an  instrument,  especially  of  a 
constitution,  is  to  be  respected  not  less  than  its  letter,  yet  the  spirit 
is  to  be  collected  chiefly  from  its  words.  It  would  be  dangerous  in 
the  extreme  to  infer  from  extrinsic  circumstances,  that  a  case  for 
which  the  words  of  an  instrument  expressly  pro\ade,  shall  be 
exempted  from  its  operation.  Where  words  conflict  with  each 
other,  where  the  different  clauses  of  an  instrument  bear  upon  each 
other,  and  would  be  inconsistent  imless  the  natural  and  common 
import  of  words  be  varied,  construction  becomes  necessary,  and  a 
departure  from  the  obvious  meaning  of  words  is  justifiable.  But 
if,  in  any  case,  the  plam  meaning  of  a  provision,  not  contradicted 
by  any  other  provision  in  the  same  instrument,  is  to  be  disregarded, 
because  we  believe  the  f ramers  of  that  instrument  could  not  mtend 
what  they  say,  it  must  be  one  in  which  the  absurdity  and  injustice 
of  appl>ang  the  provision  to  the  case,  would  be  so  monstrous,  that 
all  mankind  would,  without  hesitation,  unite  in  rejecting  the  appli- 
cation. 

This  is  certainly  not  such  a  case.  It  is  said  the  colonial  and 
state  legislatures  have  been  in  the  habit  of  passing  laws  of  this 
description  for  more  than  a  century;  that  they  have  never  been  the 
subject  of  complaint,  and,  consequently,  could  not  be  within  the 
view  of  the  general  Convention. 

The  fact  is  too  broadly  stated.  The  insolvent  laws  of  many, 
indeed,  of  by  far  the  greater  number  of  the  states,  do  not  contain 
this  principle.  They  discharge  the  person  of  the  debtor,  but  leave 
his  obligation  to  pay  in  full  force.  To  this  the  Constitution  is  not 
opposed. 

But,  were  it  even  true  that  this  principle  had  been  introduced 
generally  into  those  laws,  it  would  not  justify  our  varymg  the  con- 
struction of  the  section.     Every  state  m  the  Union,  both  while  a 
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colony  ami  after  becoming  independent,  had  been  in  the  practice 
of  i!v«=uing  paper  money;  yet  this  practice  is  in  terms  prohibited. 
If  tlie  long  exercise  of  the  power  to  emit  bills  of  credit  did  not  re- 
strain the  Convention  from  prohibiting  its  future  exercise,  neither 
Ciui  it  be  siiid  that  the  long  exercise  of  the  power  to  impair  the  obli- 
gation of  contracts,  shouUl  prevent  a  similar  prohibition.  It  is  not 
admitted  that  the  prohibition  is  more  ex-press  in  the  one  case  than 
in  the  other.  It  iloes  not  indeed  extend  to  insolvent  laws  by  name, 
IxH'ause  it  is  not  a  law  by  name,  but  a  principle  Avhich  is  to  be  for- 
bitUlen;  and  this  principle  is  described  m  as  appropriate  terms  as 
our  language  affords. 

Neither,  as  we  conceive,  will  any  admissible  rule  of  construction 
justify  us  in  limiting  the  prohibition  mider  consideration,  to  the 
p;irtii-ular  laws  which  have  been  described  at  the  bar,  and  which 
furnished  such  cause  for  general  alarm.  What  were  those 
laws  ? 

We  are  told  they  were  such  as  grew  out  of  the  general  distress 
foUowmg  the  war  in  which  our  independence  was  estabhshed.  To 
relieve  this  distress,  paper  money  was  issued,  w^orthless  lands,  and 
other  projierty  of  no  use  to  the  creditor,  were  made  a  tender  in  pay- 
ment of  del)ts;  and  the  time  of  payment,  stipulated  in  the  contract, 
was  extended  by  law.  These  were  the  peculiar  evils  of  the  day. 
So  much  mischief  was  done,  and  so  much  more  was  apprehended, 
that  general  distrust  prevailed,  and  all  confidence  between  man 
and  man  was  destroyed.  To  laws  of  this  description  therefore,  it 
is  said,  the  prohibition  to  pass  laws  impairing  the  obligation  of 
contracts  ought  to  be  confined. 

Let  this  argmnent  be  tried  by  the  words  of  the  section  under  con- 
sideration. 

^\'as  this  general  prohibition  intended  to  prevent  paper  money  ? 
We  are  not  allowed  to  say  so,  because  it  is  expressly  provided,  that 
no  .state  shall  "  emit  bills  of  credit  ";  neither  could  these  words  be 
intended  to  restrain  the  states  from  enabling  debtors  to  discharge 
their  debts  by  the  tender  of  property  of  no  real  value  to  the  credi- 
tor, because  for  that  subject  also  particular  provision  is  made. 
Nothing  but  gold  and  silver  coin  can  be  made  a  tender  in  payment 
of  debts. 

It  remains  to  inquire,  whether  the  prohibition  under  considera- 
tion could  be  intended  for  the  single  case  of  a  law  directing  that 
judgments  should  he  carried  into  execution  by  instalments. 

This  question  \v\\l  scarcely  admit  of  discussion.  If  this  was  the 
only  remaining  mischief  against  which  the  Constitution  intended  to 
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provide,  it  would  undoubtedly  have  been,  like  paper  money  and 
tender  laws,  expressly  forbidden.  At  any  rate,  terms  more 
directly  applicable  to  the  subject,  more  appropriately  expressing 
the  intention  of  the  Convention,  would  have  been  used.  It  seems 
scarcely  possible  to  suppose  that  the  framersof  the  Constitution,  if 
intending  to  prohibit  only  laws  authorizing  the  payment  of  debts 
by  instalment,  would  have  expressed  that  intention  by  saying 
"  no  state  shall  pass  any  law  impairing  the  obligation  of  contracts." 
No  men  would  so  express  such  an  intention.  No  men  would  use 
terms  embracing  a  whole  class  of  laws,  for  the  purpose  of  designat- 
ing a  single  individual  of  that  class.  No  court  can  be  justified  in 
restricting  such  comprehensive  words  to  a  particular  mischief  to 
which  no  allusion  is  made. 

The  fair,  and,  we  think,  the  necessary  construction  of  the  sen- 
tence, requires,  that  we  should  give  these  words  their  full  and  oIj- 
vious  meaning.  A  general  dissatisfaction  with  that  lax  system  of 
legislation  which  followed  the  war  of  our  revolution  undoubtedl}' 
directed  the  mind  of  the  Convention  to  this  subject.  It  is  probal)le 
that  laws  such  as  those  which  have  been  stated  in  argument,  pro- 
duced the  loudest  complaints,  were  most  immediately  felt.  The 
attention  of  the  Convention,,  therefore,  was  particularly  directed 
to  paper  money,  and  to  acts  which  enabled  the  debtor  to  discharge 
his  debt,  otherwise  than  was  stipulated  in  the  contract.  Had 
nothing  more  been  intended,  nothing  more  would  have  been  ex- 
pressed. But,  in  the  opinion  of  the  Convention,  much  more  re- 
mained to  be  done.  The  same  mischief  might  be  effected  by  other 
means.  To  restore  public  confidence  completely,  it  was  necessary 
not  only  to  prohi))it  the  use  of  particular  means  by  which  it  might 
be  effected,  but  to  prohibit  the  use  of  any  means  by  which  the  same 
mischief  might  be  produced.  The  Convention  appears  to  have 
mtended  to  establish  a  great  principle,  that  contracts  should  be 
inviolable.  The  Constitution,  therefore,  declares,  that  no  state 
shall  pass  "  any  law  impairing  the  obligation  of  contracts." 

If,  as  we  think,  it  must  be  admitted  that  this  intention  might 
actuate  the  Convention;  that  it  is  not  only  consistent  with,  but  is 
apparently  manifested  by,  all  that  part  of  the  section  which  re- 
spects this  subject;  that  the  words  used  are  well  adapted  to  the 
expression  of  it;  that  violence  would  be  done  to  their  plain  mean- 
ing by  understanding  them  in  a  more  limited  sense;'  those  rules  of 
construction,  Avhich  have  been  consecrated  by  the  wisdom  of  ages, 
compel  us  to  say,  that  these  words  prohibit  the  passage  of  any  law 
discharging  a  contract  without  performance. 
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By  way  of  ajialog.v,  the  statutes  of  limitations,  and  against  usury, 
have  been  referred  to  in  argument;  and  it  has  been  supposed  that 
theconstmctionof  the  Constitution,  which  this  opinion  maintains, 
would  apply  to  them  also,  and  must  therefore  be  too  extensive  to  be 
correct. 

We  do  not  think  so.  Statutes  of  limitations  relate  to  the  reme- 
dies which  are  furnished  in  the  courts.  They  rather  establish,  that 
certain  circumstimces  shall  amoimt  to  evidence  that  a  contract  has 
btvn  performeil,  tlum  dispense  with  its  performance.  If,  in  a  state 
where  six  years  may  be  pleaded  in  bar  to  an  action  of  assumpsit,  a 
hiw  shoukl  pass  declaring  that  contracts  already  in  existence,  not 
barrtxl  by  the  statute,  should  be  construed  to  be  within  it,  there 
could  be  little  doubt  of  its  miconstitutionality. 

So  with  respect  to  the  laws  against  usury.  If  the  law  be,  that 
no  person  shall  take  more  than  six  per  centum  per  amium  for  the 
use  of  money,  and  that,  if  more  be  reserved,  the  contract  shall  be 
void,  a  contract  made  thereafter,  reserving  seven  per  cent,  would 
have  no  ol)ligation  in  its  commencement;  but  if  a  law  should  de- 
clare that  contracts  already  entered  into,  and  reserving  the  legal 
interest,  should  be  usurious  and  void,  either  in  the  whole  or  in  part, 
it  woulil  imjiair  the  obligation  of  the  contract,  and  would  be  clearly 
unconstitutional. 

This  opinion  is  confined  to  the  case  actually  under  consideration. 
It  is  confined  to  a  case  in  which  a  creditor  sues  in  a  court,  the  pro- 
ceedings of  which  the  legislature,  whose  act  is  pleaded,  had  not  a 
right  to  control,  and  to  a  case  where  the  creditor  had  not  proceeded 
to  execution  against  the  body  of  his  debtor,  within  the  state  whose 
law  attemp'ts  to  absolve  a  confined  insolvent  debtor  from  his  obliga- 
tion.    ^^^len  such  a  case  arises,  it  will  be  considered. 

It  is  the  opinion  of  the  Court,  that  the  act  of  the  State  of  New 
York,  which  is  pleaded  by  the  defendant  in  this  cause,  so  far  as  it 
attempts  to  discharge  this  defendant  from  the  debt  in  the  declara- 
tion mentioned,  is  contrary  to  the  Constitution  of  the  United 
States,  antl  that  the  plea  is  no  bar  to  the  action. 

Certificatk.  .  .  .  This  Courtis  of  opinion,  that,  since  .  .  .  the 
Con-slitution  of  the  United  States,  a  state  has  authority  to  pass  a 
bankrupt  law,  provided  such  law  does  not  impair  the  obligation  of 
contracts,  .  .  .  and  provided  there  he  no  act  of  Congress  in  force  to 
eMnhliHh  a  uniform  system  of  bankruptcy,  conflicting  with  such  law. 
Th  is  Court  is  further  of  opinion,  that  the  act  of  New  York,  .  .  .  so  far 
as  it  attempts  to  discharge  the  contract  on  which  this  suit  was  instituted, 
is  a  law  impairing  the  obligation  of  contracts.  .  .  .  All  which  is 
directed  to  be  certified  to  the  said  Circuit  Court. 
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GREEN  and  others  v.  BIDDLE. 
SuPREiME  Court  of  the  United  States.     1823. 

[8  Wheaton,  l.]^ 

This  case  came  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Kentucky,  on  a  certificate  of  division  in  opinion. 

Green  and  others,  by  writ  of  right,  demanded  from  Biddle  certain 
land  in  Kentucky.  The  demanrlants  and  the  tenant  both  claimed 
the  land  under  patents  from  Virginia,  prior  to  the  erection  of  Ken- 
tucky into  a  state.  The  compact  between  Virginia  and  Kentucky, 
on  the  separation  of  the  latter,  became  part  of  the  Constitution  of 
Kentucky;  and  the  seventh  article  of  the  compact  contained  a 
provision  that  "  all  private  rights  and  interests  in  lands  "  within 
Kentucky,  "  derived  from  the  laws  of  Virginia,  shall  remain  valid 
and  secure  under  the  laws  "  of  Kentucky,  and  "  shall  be  deter- 
mined by  the  laws  now  existing  "  in  Virginia. 

A  Kentucky  act  of  1797  provided,  among  other  things,  that  an 
evicted  occupant  who  entered  peaceably  and  showed  a  title  de- 
duced from  some  record  should  be  excused  from  paying  rents  and 
profits  accrued  prior  to  notice  of  the  adverse  title,  and  that  the 
successful  claimant  should  be  subject  to  a  judgment  for  valuable 
and  lasting  improvements  prior  to  notice,  after  deducting  damage 
to  the  soil.  An  act  of  1812  amended  the  earlier  act  by  providing, 
among  other  things,  that  the  successful  claimant  might  avoid  pay- 
ing for  improvements  by  electing  to  relinquish  the  land  and  to 
receive  its  unimproved  value.  The  questions  asked  were:  (1) 
whether  the  acts  were  constitutional,  and  (2)  which  of  the  acts 
should  apply  to  this  suit,  the  act  of  1812  having  been  passed  after 
the  suit  was  begun  and  before  judgment  was  rendered  for  the  de- 
mandant. 

Feb.  16,  1821.     Talbot  and  B.  Hardin,  for  demandants. 

Mar.  5,  1821.     Story,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

We  should  have  been  glad  ...  to  have  had  the  benefit  of  an 
argument  on  behalf  of  the  tenant.  .  .  . 

The  language  of  the  seventh  article  .  .  .  plainly  imports  .  .  . 
that  these  rights  and  interests,  as  to  their  nature  and  ex-tent,  shall 
be  exclusively  determined  by  the  laws  of  Virginia,  and  that  their 
security  and  validity  shall  not  be  in  any  way  impaired  by  the  laws 
of  Kentucky.     Whatever  law,  therefore,  of  Kentucky,  does  nar- 

1  The  reporter's  statement  has  not  been  rcprmted.  —  Ed. 
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row  these  rights  and  diminish  these  interests,  is  a  violation  of  the 
compact,  and  is  consequently  miconstitutioual.  .  .  . 

It  is  no  answer,  that  the  acts  of  Kentucky,  now  in  question,  are 
regulations  of  the  remedy,  and  not  of  the  right  to  lands.  If  those 
acls  so  clumge  the  nature  anil  extent  of  existing  remedies,  as  mate- 
rially to  unpair  the  rights  and  interests  of  the  owner,  they  are  just 
as  nmch  a  violation  of  the  compact,  as  if  they  directly  overturned 
his  rights  mul  mterests. 

It  is  the  unanimous  opinion  of  the  Court,  that  the  acts  of  1797 
antl  1S12  are  a  violation  of  the  seventh  article  of  the  compact  with 
Virginia,  anil,  therefore,  are  unconstitutional.  .  .  .^  . 

Mar.  12,  1821.  Clay,  as  amicus  curiae,  moved  for  a  rehearing  in 
the  cause,  upon  the  gromid  that  it  involved  the  rights  and  claims 
of  numerous  occupmits.  ...  He  stated,  that  the  rights  and  in- 
terests of  those  claimants  would  be  irrevocably  determined  by  this 
decision  of  the  court,  the  tenant  in  the  present  case  having  per- 
mitted it  to  be  brought  to  a  hearing,  without  appearing  by  counsel, 
and  without  any  argument  on  that  side  of  the  question.     .     .     . 

Motion  granted. 

Mar.  8-11,  1822.  Montgomery  and  B.  Hardin,  for  demandant; 
and  liibb  antl  Clay,  contra. 

Fel).  27,  1823.  Washington,  J.,  delivered  the  opinion  of  the 
court.  .  .  . 

These  laws  differ  from  each  other  only  in  degree;  m  principle 
they  are  the  same.  They  agree  in  depriving  the  rightful  owner  of 
the  land  of  the  rents  and  profits  received  by  the  occupant  up  to  a 
certain  period,  the  first  act  fixing  it  to  the  time  of  actual  notice  of 
the  adverse  claim,  and  the  latter  act  to  the  time  of  the  judgment 
rendered  against  the  occupant.  They  also  agree  in  compelling  the 
successful  claimant  to  pay,  to  a  certain  extent,  the  assessed  value 
of  the  improvements  made  on  the  land  by  the  occupant.  .  .  . 

Nothing  .  .  .  can  be  more  clear,  upon  principles  of  law  and  rea- 
son, than  that  a  law  which  denies  to  the  owner  of  land  a  remedy  to 
recover  the  possession  of  it,  when  withheld  by  any  person,  however 
innocently  he  may  have  obtained  it;  or  to  recover  the  profits  re- 
•ccived  from  it  by  the  occupant;  or  which  clogs  his  recovery  of  such 
possession  and  profits,  by  conditions  and  restrictions  tending  to 
diminish  the  value  and  amount  of  the  thing  recovered,  impairs  his 
right  to,  and  interest  in,  the  property.  If  there  be  no  remedy  to 
recover  the  possession,  the  law  necessarily  presumes  a  want  of 

'  Present  Maiishall,  C.  J.,  and  Johnson,  LrviNGSTON,  Todd,  Duvall, 
and  Stoby,  JJ.  —  Rep. 
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right  to  it.  If  the  remedy  afforded  be  quaUfied  and  restrained  by- 
conditions  of  any  kind,  the  rigiit  of  the  omier  may  indeed  sul)sist, 
and  bo  acknowledged,  but  it  is  impaired,  and  rendered  insecure, 
according  to  the  nature  and  extent  of  such  restrictions.  .  .  . 

We  take  it  to  be  perfectly  clear,  that,  according  to  the  common 
law,  the  statute  law  of  Virginia,  the  principles  of  equity,  and  even 
those  of  the  civil  law,  the  successful  claimant  of  land  is  entitlerl  to 
an  account  of  the  mesne  profits  received  by  the  occupant  from  some 
period  prior  to  the  judgment  of  eviction,  or  decree.  In  a  real  ac- 
tion, as  this  is,  no  restriction  whatever  is  imposed  by  the  law  of 
Virginia  upon  the  recognitors,  in  assessing  the  damages  for  the 
demandant,  except  that  they  should  be  commensurate  with  the 
withholding  of  the  possession. 

If  this  act  of  Kentucky  renders  the  rights  of  claimants  to  lands, 
under  Virginia,  less  valid  and  secure  than  they  were  under  the  laws 
of  Virginia,  by  depriving  them  of  the  fruits  of  their  land,  during  its 
occupation  by  another,  its  provisions,  in  regard  to  the  value  of  the 
improvements  put  upon  the  land  by  the  occupant,  can,  with  still 
less  reason,  be  vindicated.  It  is  not  alleged  by  any  person,  that 
such  a  claim  was  ever  sanctioned  by  any  law  of  Virginia,  or  by  her 
courts  of  justice.  .  .  . 

The  objection  to  a  law,  on  the  ground  of  its  impairing  the  ol)liga- 
tion  of  a  contract,  can  never  depend  upon  the  extent  of  the  change 
which  the  law  effects  in  it.  Any  deviation  from  its  terms,  by 
postponing,  or  accelerating,  the  period  of  performance  which  it  pre- 
scribes, imposing  conditions  not  expressed  in  the  contract,  or  dis- 
pensing with  the  performance  of  those  which  are,  however  minute, 
or  apparently  immaterial,  in  their  effect  upon  the  contract  of  the 
parties,  impairs  its  obligation.  Upon  this  principle  it  is,  that  if  a 
creditor  agree  with  his  debtor  to  postpone  the  day  of  payment,  or 
in  any  other  way  to  change  the  terms  of  the  contract,  without  the 
consent  of  the  surety,  the  latter  is  discharged,  although  the  change 
was  for  his  advantage.  .  .  . 

The  duty,  not  less  than  the  power  of  this  court,  as  well  as  of 
every  other  court  ui  the  Union,  to  declare  a  law  unconstitutional, 
which  impairs  the  obligation  of  contracts,  whoever  may  be  the 
parties  to  them,  is  too  clearly  enjoined  by  the  Constitution  itself, 
and  too  firmly  established  by  the  decisions  of  this  and  other  courts, 
to  be  now  shaken;  and  .  .  .  those  decisions  entirely  cover  the  pres- 
ent case. 

A  slight  effort  to  prove  that  a  compact  between  two  states  is  not 
a  case  withm  the  meaning  of  the  Constitution,  which  speaks  of 
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contracts,  was  made  by  the  coimscl  for  the  tenant,  but  was  not  much 
pressetl.  If  we  attend  to  the  definition  of  a  contract,  which  is  the 
agreement  of  two  or  more  parties,  to  do,  or  not  to  do,  certain  acts, 
it  must  be  obvious,  that  the  proposition  offered,  and  agreed  to  by 
\'irginia.  being  accepted  and  ratified  by  Kentucky,  is  a  contract. 
In  fact,  the  terms  compact  and  contract  are  synonymous:  and  in 
Fletcher  v.  Peck,  the  Chief  Justice  defines  a  contract  to  be  a  compact 
between  two  or  more  parties.  The  principles  laid  down  in  that 
Civse  are,  that  the  Constitution  of  the  United  States  embraces  all 
contracts,  executed  or  executory,  whether  between  individuals,  or 
between  a  st-ate  and  individuals;  and  that  a  state  has  no  more 
power  to  impair  an  obligation  into  which  she  herself  has  entered, 
tlum  she  can  the  contracts  of  individuals.  Kentucky,  therefore, 
l)eing  a  party  to  the  compact  which  guarantied  to  claimants  of 
land  lying  in  that  state,  under  titles  derived  from  Virginia,  their 
rights,  as  they  existed  under  the  laws  of  Virginia,  was  incompetent 
to  violate  that  contract,  by  passing  any  law  which  rendered  those 
rights  less  valid  and  secure.  .  .  . 

Joiixsox,  J.  .  .  .  As  the  language  of  the  first  question  is  suffi- 
ciently general  to  embrace  all  questions  that  may  arise,  either  under 
the  State  or  United  States  Constitution,  much  of  the  argument 
l)efore  this  court  turned  upon  the  mquiry,  whether  the  rights  of  the 
parties  were  affected  by  that  article  of  the  United  States  Constitu- 
tion which  makes  provision  against  the  violation  of  contracts  ? 
The  gen(>ral  question  I  shall  decline  passing  an  opinion  upon.  .  .  . 
When  the  people  of  Kentucky  declared,  that  "  the  compact  with 
the  State  of  Virginia,  subject  to  such  alterations  as  may  be  made 
therein,  agreeably  to  the  mode  prescribed  by  the  said  compact, 
shall  be  considered  as  part  of  this  Constitution,"  they  enacted  it  as 
a  law  for  themselves,  in  all  those  parts  in  which  it  was  previously 
obligatory  on  them  as  a  contract;  and  made  it  a  fundamental  law, 
one  which  could  only  be  repealed  in  the  mode  prescribed  for  alter- 
ing that  Constitution.  .  .  . 

I  therefore  consitler  the  article  of  the  compact  which  has  relation 
to  this  question,  as  operating  on  the  rights  and  interests  of  the  par- 
tics,  with  the  force  of  a  fundamental  law  of  the  state;  and,  cer- 
tainly, it  can,  then,  need  no  support  from  viewing  it  as  a  contract, 
unless  it  be,  that  the  constitution  may  be  repealed  by  one  of  the 
part ifs,  but  the  cont ract  cannot.  While  the  constitution  continues 
unrepealed,  it  is  putting  a  fifth  wheel  to  the  carriage  to  invoke  the 
contract  into  this  cause.  It  can  only  eventuate  in  crowding  our 
dockets  with  appeals  from  the  state  courts. 
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I  consider,  therefore,  the  following  extract  from  the  compact,  as 
an  enacted  law  of  Kentucky:  "  That  all  private  rights  and  inter- 
ests of  lands  within  (Kentucky),  derived  from  the  laws  of  \'irginia 
prior  to  (their)  separation,  shall  remain  valid  and  secure  under  the 
laws  of  the  proposed  state,  and  shall  be  determined  by  tlie  laws 
(existing  in  Virginia  at  the  time  of  the  separation)."  The  alterations 
here  made  in  the  phraseology,  are  such  as  necessarily  result  from 
the  adajitation  of  it  to  a  legislative  form.  The  occupying  claimant 
laws,  therefore,  must  conform  to  this  constitutional  provision,  or  be 
void;  for  a  legislature,  constituted  under  that  constitution,  can 
exercise  no  powers  inconsistent  with  the  instrument  which  created 
it.  .  .  . 

Certificate  .  .  .  that  the  act  .  .  .  of  1707  .  .  .  was  repugnant 
to  the  Constitution  of  the  United  States,  hut  .  .  .  was  repealed  by  the 
act  of  .  .  .  1812;  .  .  .  and  that  the  act  last  mentioned  is  also  repug- 
nant to  the  Constitution  of  the  United  States 
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Supreme  Court  of  the  United  States.     1827. 

[12  Wheaton,  213.] ' 

Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Louisiana. 

Assumpsit  was  brought  by  Saunders,  a  citizen  of  Kentucky, 
against  Ogden,  a  citizen  of  Louisiana,  on  bills  of  exchange  drawn  in 
Kentucky,  Sept.  30,  1806,  by  J.  Jordan,  and  accepted  by  Ogden  in 
New  York,  of  which  state  Ogden  was  at  that  time  a  citizen  and 
resident.  Ogden  pleaded  among  other  tilings  a  certificate  of  dis- 
charge under  the  New  York  statute  of  Apr.  3,  1801,  for  the  relief 
of  insolvent  debtors.-  The  discharge  was  obtained  in  New  York 
in  1808,  and  apparently  it  was  in  1810  that  Odgcn  removed  from 
New  York  to  Louisiana.     The  jury  found  the  facts  in  a  special 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 

2  The  statute  may  be  found  in  Revised  Laws  of  New  York,  1802  ed.,  428, 
or  in  5  Laws  of  New  York,  1SS7  ed.,  316.  —  Ed. 
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verdict,  whereupon  the  court  rendered  judgment  for  the  plaintiff 
below,  anil  this  writ  of  error  was  taken. 

The  question  as  to  the  repugnancy  of  the  statute  to  the  Constitu- 
tion of  the  United  States  was  argued  at  February  term,  1824,  by 
Clay,  D.  B.  Ogden,  and  Haines,  for  validity,  and  by  Webster  and 
W'heaton,  contra;  and  the  cause  was  continued  for  advisement  until 
January  term,  1827,  when  it  was  argued,  Feb.  19  to  22,  in  comiec- 
tion  with  other  causes  involving  the  question  of  the  state  bankrupt 
or  insolvent  laws,  by  Webster  and  Wheaton,  against  validity,  and 
by  Wirt,  Attorney  General,  E.  Livingsta?!,  D.  B.  Ogden,  Jones,  and 
Sampson,  contra. 

Feb.  19,  1827.  The  learned  judges  delivered  their  opinions  as 
follows:  — 

Washington,  J.  The  first  and  most  important  point  to  be 
decided  in  this  cause  turns  essentially  upon  the  question,  whether 
the  obligation  of  a  contract  is  impaired  by  a  state  bankrupt  or  in- 
solvent law,  which  discharges  the  person  and  the  future  acquisitions 
of  the  debtor  from  his  liability  under  a  contract  entered  into  in  that 
state  after  the  passage  of  the  act. 

This  question  has  never  before  been  distinctly  presented  to  the 
consideration  of  this  court,  and  decided,  although  it  has  been 
supposed  by  the  judges  of  a  highly  respectable  state  court,  that  it 
was  decided  in  the  case  of  McMillan  v.  McNeill  (4  Wheat.  Rep. 
209).  .  .  . 

What  is  it,  then,  which  constitutes  the  obligation  of  a  contract  ? 
The  answer  is  given  by  the  Chief  Justice,  in  the  case  of  Sturges  v. 
Crowninshield,  to  which  I  readily  assent  now,  as  I  did  then;  it  is 
the  law  which  l>uids  the  parties  to  perform  their  agreement.  The 
law,  then,  which  has  this  binding  obligation,  must  govern  and  con- 
trol the  contract,  in  every  shape  in  which  it  is  intended  to  bear  upon 
it,  whether  it  affects  its  validity,  construction,  or  discharge. 

But  the  question,  which  law  is  referred  to  in  the  above  definition, 
still  remains  to  be  solved.  It  cannot,  for  a  moment,  be  conceded, 
that  the  mere  moral  law  is  intended,  since  the  obligation  which 
that  imposes  is  altogether  of  the  imperfect  kind,  which  the  parties 
to  it  are  free  to  obey,  or  not,  as  they  please.  .  .  . 

It  is,  then,  the  municipal  law  of  the  state,  whether  that  be  written 
or  unwritten,  which  is  emphatically  the  law  of  the  contract  made 
within  the  state,  and  must  govern  it  throughout,  wherever  its  per- 
formance is  .sought  to  be  enforced. 

It  forms,  in  my  humble  opinion,  a  part  of  the  contract,  and 
travels  with  it,  wherever  the  parties  to  it  may  be  found.  .  .  . 
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My  opinion  is,  that  the  judgment  of  the  court  below  ought  to  be 
reversed  and  judgment  given  for  the  plaintiff  in  error. 

Johnson,  J.  .  .  .  We  are  not  in  possession  of  the  grounds  of  the 
decision  below;  and  it  has  been  argued  here,  as  having  been  given 
upon  the  general  nullity  of  the  discharge,  on  the  ground  of  its  un- 
constitutionality. But,  it  is  oljvious,  that  it  might  also  have  pro- 
ceeded upon  the  ground  of  its  nullity  as  to  citizens  of  other  states, 
who  have  never,  by  any  act  of  their  own,  sul)mitted  themselves  to 
the  lex  fori  of  the  state  tiiat  gives  the  discharge  —  considering  the 
right  given  by  the  Constitution  to  go  into  the  courts  of  the  United 
States  upon  any  contracts,  whatever  be  their  lex  loci,  as  modifying 
and  limiting  the  general  power  which  states  are  acknowledged  to 
possess  over  contracts  formed  under  control  of  their  peculiar  laws. 

This  question,  however,  has  not  been  argued,  and  must  not  now 
be  considered  as  disposed  of  by  this  decision. 

The  abstract  question  of  the  general  power  of  the  states  to  pass 
laws  for  the  relief  of  insolvent  debtors,  will  be  alone  considered. 
And  here,  in  order  to  ascertain  with  precision  what  we  are  to  decide, 
it  is  first  proper  to  consider  what  this  court  has  already  decided  on 
this  subject.  And  this  brings  under  review  the  two  cases  of  Sturges 
V.  Cro^\^linshield,  and  McMillan  v.  McNeill,  adjudged  in  the  year 
1819,  and  contained  in  the  4th  vol.  of  the  Reports  If  the  marginal 
note  to  the  report,  or  summary  of  the  effect  of  the  case  of  McMillan 
V.  McNeill,  presented  a  correct  view  of  the  report  of  that  decision, 
it  is  obvious  that  there  would  remain  very  little,  if  anything,  for 
this  court  to  decide.  But  by  comparing  the  note  of  the  reporter 
with  the  facts  of  the  case,  it  will  be  found  that  there  is  a  generality 
of  expression  admitted  into  the  former,  which  the  case  itself  does 
not  justify.  The  principle  recognized  and  affirmed  in  McMillan  v. 
McNeill,  is  one  of  universal  law,  and  so  obvious  and  incontestable 
that  it  need  be  only  understood  to  be  assented  to.  It  is  nothing 
more  than  this,  "  that  insolvent  laws  have  no  extra-territorial 
operation  upon  the  contracts  of  other  states;  that  the  principle  is 
applicable  as  well  to  the  discharges  given  under  the  laws  of  the 
states,  as  of  foreign  countries;  and  that  the  anterior  or  posterior 
character  of  the  law  under  which  the  discharge  is  given,  with  refer- 
ence to  the  date  of  the  contract,  makes  no  discrimination  in  the 
application  of  that  principle." 

The  report  of  the  case  of  Sturges  v.  Crownuishield  needs  also 
some  explanation.  The  court  was,  in  that  case,  greatly  divided  in 
their  views  of  the  doctrine,  and  the  judgment  partakes  as  much  of 
a  compromise,  as  of  a  legal  adjudication.     The  minority  thought  it 
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better  to  yiekl  something  than  risk  the  whole.  And,  although 
their  course  of  reasoning  led  them  to  the  general  maintenance  of 
the  state  power  over  the  subject,  controlled  and  limited  alone  by  the 
Oiith  administered  to  all  their  public  fmictionaries  to  maintain  the 
Constitution  of  the  Uniteil  States,  yet,  as  denying  the  power  to  act 
upon  anterior  contracts  could  do  no  harm,  but,  in  fact,  imposed  a 
restriction  conceived  in  the  true  spirit  of  the  Constitution,  they 
were  Siitisfied  to  acquiesce  in  it,  provided  the  decision  were  so 
guartled  as  to  secure  the  power  over  posterior  contracts,  as  well 
from  the  positive  terms  of  the  adjudication,  as  from  inferences 
deducil)le  from  the  reasoning  of  the  court. 

The  case  of  Sturges  v.  Crouiiinshield,then,  must,  in  its  authority, 
be  limiteil  to  the  terms  of  the  certificate,  and  that  certificate 
affirms  two  propositions. 

1.  That  a  state  has  authority  to  pass  a  bankrupt  law,  provided 
such  law  does  not  impair  the  obligation  of  contracts  within  the 
meaning  of  the  Constitution,  and  provided  there  be  no  act  of  Con- 
gress in  force  to  establish  an  uniform  system  of  bankruptcy,  con- 
flicting with  such  law. 

2.  That  a  law  of  this  description,  acting  upon  prior  contracts, 
is  a  law  impairing  the  obligation  of  contracts  withm  the  meaning 
of  the  Constitution. 

Whatever  mferences  or  whatever  doctrines  the  opinion  of  the 
court  in  that  case  may  seem  to  support,  the  concluding  words  of 
that  opinion  were  intended  to  control  and  to  confine  the  authority 
of  the  adjudication  to  the  limits  of  the  certificate.  .  .  . 

Right  and  ol)ligation  are  considered  by  all  ethical  writers  as 
correlative  terms:  Whatever  I  by  my  contract  give  another  a  right 
to  require  of  me,  I  by  that  act  lay  myself  under  an  obhgation  to 
yield  or  Ijestow.  The  obligation  of  every  contract  will  then  consist 
of  that  right  or  power  over  my  will  or  actions,  which  I,  by  my  con- 
tract, confer  on  another.  And  that  right  and  power  will  be  found 
to  be  measured  neither  by  moral  law  alone,  nor  universal  law  alone, 
nor  by  the  laws  of  society  alone,  but  by  a  combination  of  the  three, 
—  an  operation  in  which  the  moral  law  is  explained  and  appUed  by 
the  law  of  nature,  and  both  modified  and  adapted  to  the  exigencies 
of  .society  by  positive  law.  The  Constitution  was  framed  for  so- 
ciety, and  an  advanced  state  of  society,  in  v/hich  I  will  undertake 
to  say  that  all  the  contracts  of  men  receive  a  relative,  and  not  a 
positive  interpretation:  for  the  rights  of  all  must  be  held  and  en- 
joyed in  subserviency  to  the  good  of  the  whole.  .  .  . 
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When  that  state  of  things  has  arrived  in  which  the  community 
has  fairly  and  fully  discharged  its  duties  to  the  creditor,  and  in 
which  i)ursuing  the  debtor  any  longer  would  destroy  the  one  with- 
out })enefiting  the  other,  must  always  be  a  question  to  be  deter- 
mined by  the  common  guardian  of  the  rights  of  both;  and  in  this 
originates  the  power  of  governments  in  favor  of  insolvents.  .  .  . 

If  it  be  objected  to  these  views  of  the  subject,  that  they  are  as 
applicable  to  contracts  prior  to  the  law,  as  to  those  posterior  to  it, 
and,  therefore,  inconsistent  with  the  decision  in  the  case  of  Sturges 
V.  Crowninshield,  my  reply  is  that  I  think  this  no  objection  to  its 
correctness.  I  entertained  this  opinion  then,  and  have  seen  no 
reason  to  doubt  it  since.  But  if  applicable  to  the  case  of  prior 
debts,  multo  fortiori  will  it  be  so  to  those  contracted  subsequent  to 
such  a  law;  the  posterior  date  of  the  contract  removes  all  doubt  of 
its  being  in  the  fair  and  unexceptionable  administration  of  justice 
that  the  discharge  is  awarded. 

I  must  not  be  understood  here  as  reasoning  upon  the  assumption 
that  the  remedy  is  grafted  into  the  contract.  .  .  . 

Societies  exercise  a  positive  control  as  well  over  the  inception, 
construction,  and  fulfilment  of  contracts  as  over  the  form  and 
measure  of  the  remedy  to  enforce  them.  ...  I  hold  it  impossible 
to  maintain  the  constitutionality  of  an  act  of  limitation,  if  the  modi- 
fication of  the  remedy  against  debtors,  implied  in  the  discharge  of 
insolvents,  is  unconstitutional.  .  .  . 

It  is  in  vain  to  say  that  acts  of  limitation  appertain  to  the  remedy 
only;  both  descriptions  of  laws  appertain  to  the  remedy.  .  .  . 
•  The  right,  then,  of  the  creditor  to  the  aid  of  the  public  arm  for 
the  recovery  of  contracts  is  not  absolute  and  unlimited,  but  may 
be  modified  by  the  necessities  or  poHcy  of  societies.  And  this, 
together  wath  the  contract  itself,  must  be  taken  by  the  individual, 
subject  to  such  restrictions  and  conditions  as  are  unposed  by  the 
laws  of  the  country.  .  .  . 

Thompson,  J.  .  .  .  Any  contract  not  sanctioned  by  existing 
laws  creates  no  civil  obligation;  and  any  contract  discharged  in  the 
mode  and  manner  provided  by  the  existing  law  where  it  was  made 
cannot,  upon  any  just  prmciples  of  reasonmg,  be  said  to  be  im- 
paired by  such  law.  .  .  . 

Trimble,  J.  .  .  .  So  far  as  relates  to  private  contracts  between 
individual  and  individual,  it  is  the  civil  obligation  of  contracts  — 
that  obligation  w^hich  is  recognized  by,  and  results  from,  the  law  of 
the  state  in  which  the  contract  is  made  —  which  is  within  the 
meaning  of  the  Constitution.  .  .  . 
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Marshall,  C.J.  .  .  .  Three  judges,  :\Ir.  Justice  Duvall,  Mr. 
Justice  Story,  and  myself,  do  not  concur  in  the  judgment  which 
has  htHi'n  pronounceti.  .  .  . 

What  is  tlie  origmal  obUgation  of  a  contract,  made  after  the 
passiige  of  such  an  act  as  the  insolvent  law  of  New  York  ?  Is  it 
imcoiulitional,  to  perform  the  very  thing  stipulated,  or  is  the  con- 
dition imiilied,  that,  in  the  event  of  msolvency,  the  contract  shall 
Ik>  Silt isfied  by  the  surrender  of  property  ?  .  .  . 

If  one  law  enters  into  all  subsequent  contracts,  so  does  every 
other  law  which  relates  to  the  subject,  A  legislative  act,  then, 
tleolaring  that  all  contracts  should  be  subject  to  legislative  control, 
ami  shouUl  be  dischargctl  as  the  legislature  might  prescribe,  would 
become  a  component  part  of  every  contract,  and  be  one  of  its  con- 
ditions. .  .  . 

The  obligation  must  exist,  before  it  can  be  impaired;  and  a  pro- 
hii)ition  to  impair  it,  when  made,  does  not  imply  an  inability  to 
prescribe  those  circumstances  which  shall  create  its  obligation. 
The  statutes  of  frauds  .  .  .  prescribe  regulations  which  must  pre- 
cede the  obligation  of  the  contract,  and,  consequently,  cannot 
impair  that  obligation.  .  .  . 

The  acts  against  usury  are  of  the  same  character.  They  declare 
the  contract  to  be  void  in  the  beginning.  .  .  . 

Acts  of  limitation  approach  more  nearly  to  the  subject  of  con- 
sideration, but  are  not  identified  with  it.  .  .  .  But  .  .  .  the  two 
laws  stand  upon  distmct  principles.  ,  .  .  These  statutes  relate 
only  to  the  remedies  which  are  furnished  in  the  courts.  .  .  .  They 
do  not  purport,  to  dispense  with  the  performance  of  a  contract,  but 
proceed  on  the  presumption  that  a  certain  length  of  time,  unex- 
plained l)y  circumstances,  is  reasonable  evidence  of  a  per- 
formance. .  .  . 

We  think  that  obligation  and  remedy  are  distinguishable  from 
each  other.  That  the  first  is  created  by  the  act  of  the  parties,  the 
last  is  afforded  by  government.  The  words  of  the  restriction  we 
liave  been  considering,  countenance,  we  think,  this  idea.  No  state 
Bhail  "  pass  any  law  impairing  the  obligation  of  contracts."  These 
words  seem  to  us  to  import,  that  the  obligation  is  intrinsic,  that  it 
i.s  created  by  the  contract  itself,  not  that  it  is  dependent  on  the  laws 
mafle  to  enforce  it.  When  we  advert  to  the  course  of  reading 
generally  pursued  by  American  statesmen  in  early  life,  we  must 
.sujjpose  that  the  framers  of  our  Constitution  were  intimately 
accjuaintcd  with  the  writings  of  those  wise  and  learned  men,  whose 
treatises  on  the  laws  of  nature  and  nations  have  guided  public 
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opinion  on  the  subjects  of  obligation  and  contract.  If  we  turn  to 
those  treatises,  we  find  them  to  concur  in  the  dechiration,  that  con- 
tracts possess  an  original  intrinsic  obligation,  derived  from  the  acts 
of  free  agents,  and  not  given  by  government.  .  .  . 

Mar.  6,  1827.  Judgment  having  been  entered  in  favor  of  the 
validity  of  a  certificate  of  discharge  under  the  state  laws  in  those 
cases  (argued  in  connexion  with  Ogden  v.  Saunders),  where  the 
contract  was  made  between  citizens  of  the  state  under  whose  law 
the  discharge  was  obtained,  and  in  whose  courts  the  certificate  was 
pleaded,  the  cause  was  further  argued  by  the  same  counsel,  upon 
the  points  reserved,  as  to  the  effect  of  such  a  discharge  in  respect  to 
a  contract  made  with  a  citizen  of  another  state,  and  where  the  cer- 
tificate was  pleaded  in  the  courts  of  another  state,  or  of  the  United 
States.  .  .  . 

Mar.  13.  Johnson,  J.  I  am  instructed  by  the  majority  of  the 
court  finally  to  dispose  of  this  cause.  The  present  majority  is  not 
the  same  which  determmed  the  general  question  on  the  constitu- 
tionality of  state  insolvent  laws,  with  reference  to  the  violation  of 
the  obligation  of  contracts.  I  now  stand  united  with  the  minority 
on  the  former  question,  and,  therefore,  feel  it  due  to  myself  and  the 
community  to  maintain  my  consistency. 

The  question  now  to  be  considered  is,  whether  a  discharge  of  a 
debtor  under  a  state  insolvent  law  would  be  valid  against  a  creditor 
or  citizen  of  another  state,  who  has  never  voluntarily  subjected 
himself  to  the  state  laws,  otherwise  than  by  the  origin  of  his  con- 
tract. .  .  . 

The  question  is  one  partly  international,  partly  constitu- 
tional. .  .  . 

The  judgment  below  will  .  .  .  be  affirmed. 

And  the  purport  of  this  adjudication,  as  I  understand  it,  is,  that 
as  between  citizens  of  the  same  state,  a  discharge  of  a  bankrupt  by 
the  laws  of  that  state  is  valid  as  it  affects  posterior  contracts;  that 
as  against  creditors,  citizens  of  other  states,  it  is  invalid  as  to  all 
contracts. 

The  propositions  which  I  have  endeavored  to  maintain  in  the 
opinion  which  I  have  delivered  are  these: 

1st.  That  the  power  given  to  the  United  States  to  pass  bankrupt 
laws  is  not  exclusive. 

2d.  That  the  fair  and  ordinary  exercise  of  that  power  by  the 
states  does  not  necessarily'  mvolve  a  violation  of  the  obligation  of 
contracts,  multo  Jortiori  of  posterior  contracts. 
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3d.  But  when,  in  the  exercise  of  that  power,  the  states  pass  be- 
yonil  their  o\ni  hniits,  and  the  rights  of  their  ovni  citizens,  and  act 
ujwn  tlie  rights  of  citizens  of  other  states,  there  arises  a  conflict  of 
sovereign  power,  and  a  colhsion  ysith  the  judicial  powers  granted 
to  the  Uuiteil  States,  which  renders  the  exercise  of  such  a  power  in- 
compatible with  the  rights  of  other  states,  and  with  the  Constitu- 
tion of  the  United  States. 

Mr.  Justice  Washington,  Mr.  Justice  Thompson,  and  Mr. 
Justice  Trimble  dissented. 

Mr.  Chief  Justice  IMarshall,  ]Mr.  Justice  Duvall,  and  Mr. 
Justice  Story  assented  to  the  judgment,  which  was  entered  for  the 

defendant  in  error. 

Judgment  affirmed} 


'     SATTERLEE  v.   MATTHEWSON. 
Supreme  Court  of  the  United  States.     1829. 

[2  Peters,  380.]  2 

Error  to  the  Supreme  Court  of  Pennsylvania. 

In  an  action  of  ejectment  in  the  Court  of  Common  Pleas  of  Brad- 
ford County,  Pennsylvania,  Elizabeth  Matthewson  claimed  land 
of  which  Satt^'rlee  had  been  tenant  under  an  agreement  with  her 
testator.  Satterlee  set  up  a  Pennsylvania  title  obtained  by  him 
after  the  beginning  of  the  tenancy,  at  which  time  the  right  of 
the  plaintiff's  testator  had  been  based  upon  a  title  from  Connecti- 
cut. At  the  first  trial,  the  jury  were  charged  that  Satterlee,  if  still 
in  possession  by  reason  of  the  agreement,  could  not  set  up  an  ad- 
verse title.  Verdict  and  judgment  were  given  against  him. 
On  ^\Tit  of  error,  the  Supreme  Court  of  Pennsylvania  decided  "that 
the  relation  between  landlord  and  tenant  could  not  exist  between 
persons  holding  under  a  Connecticut  title,"  and  awarded  a  new 
trial  (13  S.  &  R.  133).  Immediately  after  this  decision  the  legis- 
lature, in  182G,  enacted  "  that  the  relation  of  landlord  and  tenant 
should  exist,  and  be  held  as  fully  and  effectually  between  Connecti- 
cut .settlers  and  Pennsylvania  claimants,  as  between  other  settlers 
of  the  commonwealth."     On  the  second  trial  the  judge,  after  stat- 

«  Sec  Baldwin  v.  IIulo,  1  Wall.  22.3,  230-231  (1863).  —  Ed. 
*  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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ing  the  statute,  charged  the  jury  thus:  "  It  is  a  general  principle  of 
law,  founded  on  wise  policy,  that  the  tenant  sliall  not  controvert 
the  title  of  his  lantllord,  and  prevent  the  recovery  of  his  possession, 
by  showing  that  the  title  of  the  landlord  is  defective.  Among  the 
exceptions  to  this  general  rule,  the  Supreme  Court  of  Pennsylvania 
have  decided  that  when  the  landlord  claimed  (as  the  plaintiff 
claimed  on  the  former  trial  of  this  cause)  under  a  Connecticut  title, 
the  case  should  form  one  of  the  excepted  cases.  The  legislature 
have  thought  proper  to  enact  the  above-cited  law,  and  by  it  we  are 
bound.  And  if  the  plaintiff  in  all  other  respects  should  be  found 
entitled  to  a  recovery,  the  mere  claiming  through  a  Connecticut 
title  would  not  now  deprive  her  of  her  right  to  a  recovery."  Satter- 
lee  excepted  to  the  charge,  and  verdict  and  judgment  were  ren- 
dered against  him.  On  writ  of  error  the  Supreme  Court  of 
Pennsylvania  affirmed  the  judgment  (16  S.  &  R.  169).^  There- 
upon this  writ  of  error  was  obtained. 

Price  and  Sergeant,  for  plaintiff  in  error;  and  Sutherland  and 
Peters,  contra. 

Washington,  J.,  delivered  the  opinion  of  the  court.  ...  Is 
the  act  which  is  objected  to  repugnant  to  any  provision  of  the  Con- 
stitution of  the  United  States  ?  .  .  . 

We  are  then  to  inquire  whether  the  obligation  of  the  contract  be- 
tween Satterlee  and  Matthewson  was  impaired  by  this  statute.  .  .  . 
It  is  that  contract  which  the  act  declared  to  be  valid,  in  opposition 
to  the  decision  of  the  Supreme  Court ;  and  admitting  the  correct- 
ness of  that  decision,  it  is  not  easy  to  perceive  how  a  law  which 
gives  validity  to  a  void  contract,  can  be  said  to  impair  the  obliga- 
tion of  that  contract.  Should  a  statute  declare,  contrary  to  the 
general  principles  of  law,  that  contracts  founded  upon  an  illegal  or 
immoral  consideration,  whether  in  existence  at  the  time  of  passing 
the  statute,  or  which  might  hereafter  be  entered  mto,  should  nev- 
ertheless be  valid  and  binding  upon  the  parties;  all  would  admit 
the  retrospective  character  of  such  an  enactment,  and  that  the 
effect  of  it  was  to  create  a  contract  between  parties  where  none 
had  previously  existed.  But  it  surely  cannot  be  contended,  that 
to  create  a  contract,  and  to  destroy  or  impair  one,  mean  the  same 
thing.  .  .  . 

The  objection  however  which  was  most  pressed  upon  the  court, 
and  relied  upon  by  the  counsel  for  the  plaintiff  in  error,  was,  that 
the  effect  of  this  act  was  to  divest  rights  which  were  vested  by  law 

*  An  account  of  the  dispute  between  Connecticut  and  Pennsylvania  may  be 
found  at  the  place  cited.  —  Ed. 
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in  Satterlee.  There  is  certainly  no  part  of  the  Constitution  of  the 
United  States  which  applies  to  a  state  law  of  this  description;  nor 
are  we  aware  of  any  decision  of  this,  or  of  any  circuit  court,  which 
has  condenmed  such  a  law  upon  this  groimd;  provided  its  effect  be 
not  to  impair  the  obligation  of  a  contract;  and  it  has  been  sho^ii, 
that  the  act  in  question  has  no  such  effect  upon  either  of  the  con- 
tracts which  have  been  before  mentioned. 

In  the  case  of  Fletcher  v.  Peck,  it  w^as  stated  by  the  chief  justice, 
that  it  might  well  be  doubted,  whether  the  nature  of  society  and  of 
government  do  not  prescribe  some  limits  to  the  legislative  power; 
and  he  asks,  "  if  any  be  prescribed,  where  are  they  to  be  found,  if 
the  property  of  :ui  individual,  fairly  and  honestly  acquired,  may  be 
seizcnl  without  compensation  ?  "  It  is  nowhere  intimated  in  that 
opinion,  that  a  state  statute,  which  divests  a  vested  right,  is  repug- 
nant to  the  Constitution  of  the  United  States;  and  the  case  in 
which  that  opinion  was  pronomiced,  was  removed  into  this  court 
by  writ  of  error,  not  from  the  supreme  court  of  a  state,  but  from 
a  circuit  court. 

The  strong  expressions  of  the  court  upon  this  point,  m  the  cases 
of  Vimhomc's  lessee  v.  Dorance,  and  The  Society  for  the  Propa- 
gatiou  of  the  Gospel  v.  AVhccler,  were  founded  expressly  on  the 
constitution  of  the  respective  states  in  which  those  cases  were 
tric<l. 

We  do  not  mean  in  any  respect  to  impugn  the  correctness  of  the 
sentiments  expressed  in  those  cases,  or  to  question  the  correctness 
of  a  circuit  court,  sittmg  to  administer  the  laws  of  a  state,  in  giving 
to  the  constitution  of  that  state  a  paramount  authority  over  a  leg- 
islative act  passed  m  violation  of  it.  We  mtend  to  decide  no  more 
than  that  the  statute  objected  to  in  this  case  is  not  repugnant  to  the 
Constitution  of  the  United  States,  and  that  unless  it  be  so,  this 
court  has  no  authority,  under  the  25th  section  of  the  judiciary  act, 
to  re-examine  and  to  reverse  the  judgment  of  the  Supreme  Court 
of  Pennsylvania  In  the  present  case. 

That  judgment  therefore  must  be  affirmed  with  costs. ^ 

Johnson,  J.  I  assent  to  the  decision  .  .  .  but  .  .  .  record  my 
disapprobation  of  the  ground.  ...  To  give  efficacy  to  a  void 
contract  is  not,  it  is  true,  violating  a  contract,  but  it  is  doing  in- 
Onitely  worse.  .  .  .  There  is  another,  and  a  safe  and  obvious 
ground,  up<jn  which  the  decision  of  the  Pennsylvania  Court  may  be 
sustained. 

»  See  Watson  v.  Mercer,  8  Pet.  88  (1834).  —  Ed. 
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The  fallacy  of  the  argument  of  the  plaintiff  in  error  consists  in 
this,  that  lie  would  give  to  the  decision  of  a  court,  on  a  point  arising 
in  the  progress  of  his  cause,  the  binding  effect  of  a  statute  or  a 
judgment;  that  he  would  in  fact  restrict  the  same  court  from  revis- 
ing and  overruling  a  decision  which  it  has  once  rendered,  and  from 
entering  a  dil'ferent  judgment  from  that  which  would  have  been 
rendered  in  the  same  court,  had  the  first  decision  been  adhered  to. 
It  is  impossible,  in  examining  the  cause,  not  to  perceive  that  the 
statute  complained  of  was  no  more  than  declarative  of  tlie  law  on  a 
point  on  which  the  decisions  of  the  state  courts  had  fluctuated,  and 
which  never  was  finally  settled  until  the  decision  took  place  on 
wliich  this  writ  of  error  is  sued  out. 

The  decision  on  which  he  relies,  to  maintain  the  invalidity  of  the 
Connecticut  lease,  was  rendered  on  a  motion  for  a  new  trial ;  all  the 
right  it  conferred  was  to  have  that  new  trial ;  and  it  even  appears 
that  before  that  new  trial  took  place,  the  same  court  had  decided  a 
cause,  which  in  effect  overruled  the  decision  on  which  he  now  rests; 
so  that  when  this  act  was  passed,  he  could  not  even  lay  claim  to 
that  imperfect  state  of  right,  which  uniform  decisions  are  supposed 
to  confer.  The  latest  decision  in  fact,  which  ought  to  be  the  pre- 
cedent, if  any,  was  against  his  right. 

It  is  perfectly  clear,  when  we  examine  the  reasoning  of  the  judges 
on  rendering  the  judgment  now  under  review,  that  they  consider 
the  law  as  misettled,  or  rather,  as  settled  against  the  plaintiff  here 
at  the  time  the  act  was  passed;  and  if  so,  what  right  of  his  has  been 
violated  ?  The  act  does  no  more  than  what  the  courts  of  justice 
had  done,  and  would  do  without  the  aid  of  the  law:  pronounce  the 
decision  on  which  he  relies  as  erroneous  in  principle,  and  not  bind- 
ing in  precedent. 

The  decision  of  the  state  court  is  supported  under  this  view  of  the 
subject,  without  resortmg  to  the  portentous  doctrine  (for  I  must 
call  it  portentous),  that  a  state  may  declare  a  void  deed  to  be  a 
valid  deed,  as  affecting  individual  litigants  on  a  point  of  right, 
without  violating  the  Constitution  of  the  United  States.  .  .  . 
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THE  PROVIDENCE  BANK  v.  BILLINGS. 

Supreme  Court  of  the  United  States.     1830. 

[4  Pe/ers,  514.]  1 

Error  to  the  Supreme  Court  of  Rhode  Island. 

Whipple,  for  plauitifl's  in  error;  and  Hazzard  and  Jones,  contra. 

Marshall,  C.  J.,  deUvered  the  opinion  of  the  court.  This  is  a 
writ  of  error  to  a  juilgnient  rendered  in  the  highest  court  for  the 
State  of  Rhotle  Islanil,  iu  an  action  of  trespass  brought  by  the  plain- 
tiff in  error  against  the  defendant. 

In  Noveml>er,  1791,  the  legislature  of  Rhode  Island  granted  a 
charter  of  incorporation  to  certain  individuals,  who  had  associated 
themselves  together  for  the  purpose  of  forming  a  banking  company. 
They  are  incorporated  by  the  nimie  of  the  "  President,  Directors, 
and  Company  of  the  Providence  Bank  ";  and  have  the  ordinary 
powers  which  are  supposed  to  be  necessary  for  the  usual  objects  of 
sucli  as-^ociat  ions. 

In  1822  the  legislature  of  Rhode  Island  passed  "  an  act  imposing 
a  duty  on  licensed  persons  and  others,  and  bodies  corporate  within 
the  state  ";  m  which,  among  other  things,  it  is  enacted  that  there 
shall  be  paid,  for  the  use  of  the  state,  by  each  and  every  bank 
within  the  state,  except  the  Bank  of  the  United  States,  the  sum  of 
fifty  cents  on  each  and  every  thousand  dollars  of  the  capital  stock 
actually  paid  in.  This  tax  was  afterwards  augmented  to  one 
dollar  and  twenty-five  cents. 

The  Providence  Biuik,  having  determined  to  resist  the  payment 
of  this  tax,  brought  an  action  of  trespass  against  the  officers  by 
whom  a  warrant  of  distress  was  issued  against  and  served  upon  the 
property  of  the  bank,  in  pursuance  of  the  law.  The  defendants 
justify  the  taking  set  out  in  the  declaration  under  the  act  of  as- 
sembly imposmg  the  tax;  to  which  plea  the  plaintiffs  demur,  and 
as.sign  for  cause  of  demurrer  that  the  act  is  repugnant  to  the  Con- 
.stitution  of  the  United  States,  inasmuch  as  it  impairs  the  obUgation 
of  the  contract  created  by  their  charter  of  incorporation.  Judg- 
ment was  given  by  the  court  of  common  pleas  in  favor  of  the  de- 
fendants; which  judgment  was,  on  appeal,  confirmed  by  the 
supreme  judicial  courtof  the  state:  that  judgment  has  been  brought 
before  this  court  by  a  writ  of  error. 

It  has  be<'n  settled  that  a  contract  entered  into  between  a  state 
and  an  individual,  is  as  fully  protected  by  the  tenth  section  of  the 

'  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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first  article  of  the  Constitution,  as  a  contract  between  two  individ- 
uals; and  it  is  not  denied  tliut  a  cliartcr  inccjrporuting  a  Ijunk  is 
a  contract.  Is  this  contract  unpaired  by  taxhig  the  banks  of  tlie 
state  ? 

This  question  is  to  be  answered  by  the  charter  itself. 

It  contains  no  stipulation  promising  exemption  from  taxation. 
The  state,  then,  has  made  no  express  contract  which  has  been  im- 
paired by  the  act  of  which  the  i)laiuliffs  complain.  No  words  have 
been  found  in  the  charter,  which,  in  themselves,  would  justify  the 
opinion  that  the  power  of  taxation  was  in  the  view  of  either  of  the 
parties;  and  that  an  exemption  of  it  was  intended,  though  not 
expressed.  The  plaintiffs  find  great  difficulty  in  showing  that  the 
cliarter  contains  a  promise,  either  express  or  implied,  not  to  tax  the 
bank.  The  elaborate  and  ingenious  argument  which  has  been 
urged  amounts,  in  substance,  to  this.  The  charter  authorizes  the 
bank  to  employ  its  capital  in  banking  transactions,  for  the  benefit 
of  the  stockholders.  It  binds  the  state  to  permit  these  transactions 
for  this  object.  Any  law  arresting  directly  the  operations  of  the 
bank  would  violate  this  obligation,  and  would  come  within  the 
prohibition  of  the  Constitution.  But,  as  that  cannot  be  done  cir- 
cuitously  which  may  not  be  done  directly,  the  charter  restrains  the 
state  from  passing  any  act  which  may  indirectly  destroy  the  profits 
of  the  bimk.  A  power  to  tax  the  bank  may  unquestionaljly  be 
carried  to  such  an  excess  as  to  take  all  its  profits,  and  still  more  than 
its  profits,  for  the  use  of  the  state;  and  consequently  destroy  the 
institution.  Now,  whatever  may  be  the  rule  of  exT)ediency,  the 
constitutionality  of  a  measure  depends,  not  on  the  degree  of  its 
exercise,  but  on  its  principle.  A  power  therefore  which  may  in 
effect  destroy  the  charter,  is  inconsistent  with  it;  and  is  impliedly 
renounced  by  granting  it.  Such  a  power  cannot  be  exercised  with- 
out impairing  the  obUgation  of  the  contract.  When  pushed  to  its 
extreme  point,  or  exercised  in  moderation,  it  is  the  same  power, 
and  is  hostile  to  the  rights  granted  by  the  charter.  This  is  sub- 
stantially the  argument  for  the  bank.  The  plaintiffs  cite  and  rely 
on  several  sentiments  expressed  on  various  occasions  by  this  court, 
in  support  of  these  positions. 

The  claim  of  the  Providence  Bank  is  certainly  of  the  first  un- 
pression.  The  power  of  taxing  moneyed  corporations  has  been 
frequently  exercised;  and  has  never  before,  so  far  as  is  kno^^•n, 
been  resisted.  Its  novelty,  however,  furnishes  no  conclusive  argu- 
ment against  it. 
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That  the  taxing  power  is  of  vital  importance;  that  it  is  essential 
to  the  existence  of  govermnent;  are  truths  which  it  cannot  be 
necessary  to  reaffirm.  They  are  acknowledged  and  asserted  by  all. 
It  woulii  seem  that  the  relmqiiishment  of  such  a  power  is  never  to 
be  assumeil.  We  will  not  say  that  a  state  may  not  relinquish  it; 
that  a  consideration  sufficiently  valuable  to  induce  a  partial  release 
of  it  may  not  exist :  but  as  tlie  whole  community  is  mterested  in 
retaining  it  untliminished,  that  community  has  a  right  to  insist 
that  its  abimdoimient  ought  not  to  be  presumed,  in  a  case  in  which 
the  deliberate  purpose  of  the  state  to  abandon  it  does  not  appear. 

The  i)lauitifl"s  would  give  to  this  charter  the  same  construction  as 
if  it  contamed  a  clause  exempt mg  the  bank  from  taxation  on  its 
stock  in  trade.  But  can  it  be  supposed  that  such  a  clause  would 
not  enlarge  its  privileges  ?  They  contend  that  it  must  be  implied ; 
because  the  power  to  tax  may  be  so  wielded  as  to  defeat  the  purpose 
for  which  the  charter  was  granted.  And  may  not  this  be  said  with 
equal  truth  of  other  legislative  powers  ?  Docs  it  not  also  apply 
with  equal  force  to  every  mcorporated  company  ?  A  company 
may  be  incorporated  for  the  puriDose  of  traduig  in  goods  as  w^ell  as 
trading  in  money.  If  the  policy  of  the  state  should  lead  to  the 
imposition  of  a  tax  on  unincorporated  companies,  could  those 
which  might  be  incorporated  claim  an  exemption,  in  virtue  of  a 
charter  which  docs  not  indicate  such  an  intention  ?  The  time  may 
come  when  a  duty  may  be  imposed  on  manufactures.  Would  an 
incorporated  company  be  exempted  from  this  duty,  as  the  mere 
consecjuence  of  its  charter  ? 

The  great  oV>ject  of  an  incorporation  is  to  bestow  the  character 
and  properties  of  individuality  on  a  collective  and  changmg  body 
of  men.  This  capacity  is  always  given  to  such  a  body.  Any 
privileges  which  may  exempt  it  from  the  burthens  common  to 
individuals,  do  not  flow  necessarily  from  the  charter,  but  must 
be  expressed  in  it,  or  they  do  not  exist. 

If  the  power  of  taxation  is  inconsistent  with  the  charter,  because 
it  may  be  so  exercised  as  to  destroy  the  object  for  which  the  charter 
i.s  given;  it  is  ecjually  inconsistent  with  every  other  charter,  be- 
cause it  is  efiually  capable  of  working  the  destruction  of  the  objects 
for  which  every  other  charter  is  given.  If  the  grant  of  a  power  to 
trade  in  money  to  a  given  amount,  implies  an  exemption  of  the 
st/jck  in  trade  from  taxation,  because  the  tax  may  absorb  all  the 
profits;  then  the  grant  of  any  other  thing  impUes  the  same  exemp- 
tion ;  for  that  thing  may  be  taxed  to  an  extent  which  will  render  it 
totally  unprofitable  to  the  grantee.     Land,  for  example,  has,  in 
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many,  perhaps  in  all  the  states,  been  granted  by  government  smce 
the  adoption  of  the  Constitution.  This  grant  is  a  contract,  the 
object  of  which  is  that  the  profits  issuing  from  it  shall  enure  to  the 
benefit  of  the  grantee.  Yet  the  power  of  taxation  may  be  carried 
so  far  as  to  al)sorb  these  profits.  Does  this  impair  the  obligation 
of  the  contract  ?  The  idea  is  rejected  by  all;  and  the  proposition 
appears  so  extravagant,  that  it  is  difficult  to  admit  any  resemblance 
in  the  cases.  And  yet  if  the  proposition  for  which  the  plaintiffs 
contend  be  true,  it  carries  us  to  this  point.  That  proposition  is, 
that  a  power  which  is  in  itself  capable  of  being  exerted  to  the  total 
destruction  of  the  grant,  is  inconsistent  with  the  grant;  and  is 
therefore  impliedly  relinquished  by  the  grantor,  though  the  lan- 
guage of  the  instrument  contains  no  allusion  to  the  subject.  If 
this  be  an  al)straet  truth,  it  may  be  supposed  universal.  But  it  is 
not  universal;  and  therefore  its  truth  camiot  be  admitted,  in  these 
broad  terms,  in  any  case.  We  must  look  for  the  exemption  in  the 
language  of  the  instrument ;  and  if  we  do  not  find  it  there,  it  would 
be  gomg  very  far  to  msert  it  by  construction. 

The  power  of  legislation,  and  consequently  of  taxation,  operates 
on  all  the  persons  and  property  belonging  to  the  body  politic.  This 
is  an  origuial  principle,  which  has  its  foundation  in  society  itself. 
It  is  granted  by  all,  for  the  benefit  of  all.  It  resides  in  government 
as  a  part  of  itself,  and  need  not  be  reserved  when  property  of  any 
description,  or  the  right  to  use  it  in  any  maimer,  is  granted  to  in- 
dividuals or  corporate  bodies.  However  absolute  the  right  of  an 
individual  may  be,  it  is  still  in  the  nature  of  that  right,  that  it  must 
bear  a  portion  of  the  public  burthens;  and  that  portion  must  be 
determined  by  the  legislature.  This  vital  power  may  be  abused; 
but  the  Constitution  of  the  United  States  was  not  intended  to 
furnish  the  corrective  for  every  abuse  of  power  which  may  be 
committed  by  the  state  governments.  The  interest,  wistlom, 
and  justice  of  the  representative  body,  and  its  relations  with  its 
constituents,  furnish  the  only  security,  where  there  is  no  express 
contract,  against  unjust  and  excessive  taxation;  as  well  as  against 
unwise  legislation  generally.  .  -  . 

Jvdgment  affirmed. 
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MUMMA  r.   THE   POTOMAC   COMPANY. 
Supreme  Court  of  the  United  States.     1834. 

Error  to  the  Circuit  Court  of  the  District  of  Columbia  and 
County  of  Wiisliington. 

In  1818  Muinma  recovoriHl  a  judgment  for  §5000  in  the  Circuit 
Court  of  the  District  of  Cohuubia,  agamst  the  Potomac  Company. 
In  1824  a  statute  of  Virginia  incorporated  the  Chesapeake  and  Ohio 
CiUial  Coinpiuiy,  and  jirovided  that,  upon  the  surrender  of  the 
cliarter  of  tlie  Potomac  Compmiy  to  the  new  company,  the  charter 
of  the  Potomac  Company  should  be  vacated  and  annulled.  There- 
upiin  the  cliarter  of  tlie  Potomac  Company  was  surrendered  to  the 
new  company  mid  accepted  by  it.  Afterwards,  in  1828,  no  steps 
liaving  been  previously  taken  to  enforce  the  judgment  for  $5000, 
a  \NTit  of  i<circ  facias  was  issued  against  the  Potomac  Company  to 
revive  the  judgment.  The  Potomac  Company's  attorneys  of 
reconl  filed  a  plea  and  statement  that  "  since  the  rendition  and 
r.  .  ,nl  of  saiil  judgment,  the  said  Potomac  Company,  in  due  pur- 
-  .  .Hf  and  execution  of  tlie  provisions  of  the  charter  of  the  Chesa- 
p<'ake  and  Ohio  Canal  Companj',  enacted  by  the  states  of  Maryland 
and  \'irginia,  and  by  the  Congress  of  the  United  States,  have  duly 
signifu-*!  their  a.^sent  to  said  charter,  etc.,  and  have  duly  sur- 
rendered their  charter,  and  conveyed,  in  due  form  of  law,  to  the 
-..'A  Chesapeake  and  Ohio  Canal  Company,  all  the  property, 
i._  IS  and  privileges  l)y  tiiem  owned,  possessed  and  enjoyed  under 
the  same;  .  .  .  whereby,  the  said  attorneys  say,  the  charter  of  the 
saitl  Potomac  Company  became  and  is  vacated  and  annulled,  and 
the  company  and  the  cor]:)oratc  franchises  of  the  same  are  extinct." 
Thereupon  counsel  for  both  parties  signed  an  agreement  that  "  the 
truth  of  the  above  suggestion  is  admitted;  and  it  is  agreed  to  be 
submitted  to  tlie  court,  whether,  under  such  circumstances,  any 
judgment  can  be  rendered  against  the  Potomac  Company  upon  this 
scire  facias,  reviving  the  judgment  in  said  writ  mentioned."  The 
court  gave  judgment  that  tiie  plaintiff  take  nothing  by  his  writ; 
and  the  plaintiff  prosecuted  this  writ  of  error. 

linnt  and  Tabbs,  for  plaintiff  hi  error;  and  Jones  and  Coxe, 
contra. 

«  The  rcporter'H  Btatcment  ha.s  not  been  reprinted.  —  Ed. 
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Story,  J.,  delivered  the  opinion  (jf  tiio  fourt.  .  .  . 

Two  points  have  been  made  at  the  )jar.  1.  That  the  corporate 
existence  of  the  Potomac  Company  was  not  so  totally  destroyed  hy 
the  operation  of  the  deed  of  surrender,  as  to  defeat  the  rights  and 
remedies  of  the  creditors  of  the  company.  2.  That  the  deed  of 
surrender  violates  the  ol)ligation  of  the  contracts  of  the  company, 
and  that  the  legislative  acts  of  Virginia  and  Maryland,  though  con- 
firmed by  the  Congress  of  the  United  States,  are  on  this  account 
void;  and  can  have  no  legal  effect. 

We  thmk  that  the  agreement  of  the  parties  completely  covers 
the  first  point,  and  precludes  any  examination  of  it.  .  .  . 

Unless,  then,  the  second  point  can  be  maintained,  there  is  an  end 
of  the  cause;  for  there  is  no  pretence  to  say  that  a  scire  facias  can 
be  maintained,  and  a  judgment  had  thereon,  against  a  dead  cor- 
poration, any  more  than  agamst  a  dead  man.     We  are  of  opinion 
that  the  dissolution  of  the  corporation,  under  the  acts  of  Virginia 
and  Maryland  (even  supposing  the  act  of  confirmation  of  Congress 
out  of  the  way),  camiot,  in  any  just  sense,  be  considered,  within  the 
clause  of  the  Constitution  of  the  United  States  on  this  subject,  an 
impairing  of  the  obligation  of  the  contracts  of  the  company  by 
those  states,  any  more  than  the  death  of  a  private  person  can  be 
said  to  impair  the  obligation  of  his  contracts.     The  obligation  of 
those  contracts  survives;    and  the  creditors  may  enforce  their 
claims  against  any  property  belonging  to  the  corporation,  which 
has  not  passed  into  the  hands  of  bona  fide  purchasers;   but  is  still 
held  in  trust  for  the  company  or  for  the  stockholders  thereo*,  at  the 
time  of  its  dissolution,  in  any  mode  permitted  by  the  local  laws. 
Besides,  the  twelfth  section  of  the  act  incorporating  the  Chesa- 
peake and  Ohio  Canal  Company,  makes  it  the  duty  of  the  president 
and  directors  of  that  company,  so  long  as  there  shall  b3  and  remain 
any  creditor  of  the  Potomac  Company,  who  shall  not  have  vested 
his  demand  against  the  same  in  the  stock  of  the  Chesapeake  and 
Ohio  Canal  Company  (which  the  act  enables  him  to  do),  to  pay  to 
such  creditor  or  creditors,  amiually,  such  dividend  or  proportion  of 
the  net  amount  of  the  revenues  of  the  Potomac  Company,  on  an 
average  of  the  last  five  years  precedmg  the  organization  of  the  said 
Chesapeake  and  Ohio  Canal  Company,  as  the  demand  of  the  said 
creditor  or  creditors  at  that  time  may  bear  to  the  whole  debt  of  one 
hundred  and  seventy-five  thousand  eight  hundred  dollars  (the 
supposed  aggregate  amount  of  the  debts  of  the  Potomac  Company) . 
So  that  here  is  provided  an  equitable  mode  of  distributing  the  assets 
of  the  company  among  its  creditors,  by  an  apportiomuent  of  its 
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revenues,  in  tiie  only  mode  in  which  it  could  be  practically  done 
ujK.n  its  dissohition;  a  mode  analogous  to  the  distribution  of  the 
assets  of  a  deceased  insolvent  debtor. 

huieiH'nilent  of  this  view  of  the  matter,  it  would  be  extremely 
dirtioult  to  maintain  the  doctrine  contended  for  by  the  plamtiff  in 
error,  ujx)n  general  principles.  A  corporation,  by  the  very  terms 
ami  nature  of  its  political  existence,  is  subject  to  dissolution,  by  a 
surrender  of  its  corporate  fnmchises,  and  by  a  forfeiture  of  them 
fur  wilful  misuser  and  nonuser.  Every  creditor  must  be  presmned 
to  unilerstjmd  the  nature  and  incidents  of  such  a  body  politic,  and 
to  eontnu-t  with  reference  to  them.  And  it  would  be  a  doctrine 
new  in  the  law,  that  the  existence  of  a  private  contract  of  the  cor- 
ponition  siioulil  force  upon  it  a  perpetuity  of  existence  contrary  to 
public  ix)licy,  and  the  nature  and  objects  of  its  charter. 

Without  going  more  at  large  into  the  subject,  we  are  of  opinion 
that  the  juiignient  of  the  circuit  court  ought  to  be  affirmed.  But 
a<  tlicre  is  no  such  corporation  in  esse  as  the  Potomac  Company, 
there  can  be  no  costs  awarded  to  it. 


The  Proprietors  of  the  CHARLES   RIVER  BRIDGE 

V.   The  Proprietors  of  the  WARREN   BRIDGE. 

Supreme  Court  of  the  United  States.     1837. 

[11  Pelcrs,  ^20.]^ 

Error  to  the  Supreme  Judicial  Court  of  Massachusetts. 

The  original  l)ill  was  for  an  injunction  to  prevent  the  building  of 
the  \^'arren  Bridge.  In  1G50  the  legislature  of  Massachusetts 
grante<l  to  Harvard  College  "  the  hberty  and  power  "  to  dispose  of 
the  fc-rry  from  Chariest  own  to  Boston.  The  college  kept  the  ferry 
by  its  lessees  or  agents  until  1785,  in  which  year  the  legislature 
]KK'tH\  an  act  incorporating  "  The  Proprietors  of  the  Charles  River 
I'.riltrf  "  for  the  purpose  of  erecting  a  bridge  in  "  the  place  where 
til*-  ferry  was  then  kept."  The  company  were  to  receive  tolls 
and  pay  two  hundre<l  pounds  annually  to  the  college.  The  charter 
was  limite<l  to  forty  years,  and  then  the  bridge  was  to  belong  to  the 

'  The  rr-portcr's  statement  has  not  been  reprinted.  —  r.D. 
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Commonwealth,  saving  to  the  college,  however,  "  a  reasonable 
annual  compensation  for  the  annual  income  of  the  ferry."  Tiie 
bridge  was  opened  in  178G.  In  1792  the  charter  was  extended  to 
1856.  In  1828  the  legislature  incorporated  "  The  Proprietors  of 
the  Warren  Bridge,"  for  the  purpose  of  erecting  another  bridge,  the 
Charlestown  ends  of  the  two  bridges  being  only  sixteen  rods  apart 
and  the  Boston  ends  about  fifty  rods  apart.  The  Warren  Bridge 
was  to  be  surrendered  to  the  Commonwealth  as  soon  as  the  builders 
should  be  reimbursed,  and  m  any  event  not  later  than  six  years 
from  the  beginning  of  tolls.  A  supplemental  bill  stated  that  the 
bridge  had  been  opened  for  travel ;  but  the  answer  denied  tliis.  In 
1829  the  Supreme  Judicial  Court  decided  that  the  act  mcorporating 
the  Warren  Bridge  did  not  impair  the  contract  with  the  Charles- 
to^^^l  Bridge,  and  dismissed  the  complainants'  bill  (7  Pick.  344), 
whereupon  this  writ  of  error  was  taken. 

Button  and  Webster,  for  the  plaintiffs  ui  error;  and  Greenleaf  and 
Davis,  contra. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court.  ...  In  the 
argument  here,  it  was  admitted,  that  since  the  filing  of  the  supple- 
mental bill  a  sufficient  amount  of  toll  had  been  received  by  the 
proprietors  of  the  Warren  Bridge  to  reimburse  all  their- expenses, 
and  that  the  bridge  is  now  the  property  of  the  state,  and  has  been 
made  a  free  bridge;  and  that  the  value  of  the  franchise  granted  to 
the  proprietors  of  the  Charles  River  Bridge  has  by  this  means  been 
wholly  destroyed.  .  .  .  The  case  will  be  treated  ...  as  if  these 
admitted  facts  were  regularly  before  us.  .  .  . 

The  plaintiffs  in  error  insist,  mainly,  upon  two  grounds:  1st. 
That  by  virtue  of  the  grant  of  1650,  Harvard  College  was  entitled, 
in  perpetuity,  to  the  right  of  keeping  a  ferry  between  Charlestown 
and  Boston;  that  this  right  was  exclusive;  and  that  the  legislature 
had  not  the  power  to  establish  another  ferry  on  the  same  Ime  of 
travel,  because  it  would  uifringe  the  rights  of  the  college;  and  that 
these  rights,  upon  the  erection  of  the  bridge  in  the  place  of  the  ferry, 
under  the  charter  of  1785,  were  transferred  to,  and  became  vested 
in  "  the  proprietors  of  the  Charles  River  Bridge  " ;  and  that  under, 
and  by  virtue  of  this  transfer  of  the  ferry  right,  the  rights  of  the 
bridge  company  were  as  exclusive  m  that  line  of  travel,  as  the  rights 
of  the  ferry.  2d.  That  independently  of  the  ferry  right,  the  acts 
of  the  legislature  of  IVIassachusetts  of  1785,  and  1792,  by  their  true 
construction,  necessarily  implied  that  the  legislature  would  not 
authorize  another  bridge,  and  especially  a  free  one,  by  the  side  of 
this,  and  placed  in  the  same  line  of  travel,  whereby  the  franchise 
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gninteii  to  "  the  proprietors  of  the  Charles  River  Bridge  "  should 
l)e  ri'iulereil  of  no  value ;  and  the  plaintiffs  in  error  contend,  that  the 
gnuit  of  the  ferr>'  to  the  college,  and  of  the  charter  to  the  proprie- 
tors of  the  bridge,  are  both  contracts  on  the  part  of  the  state;  and 
that  the  law  autiiorizing  the  erection  of  the  Warren  bridge  in  1828, 
iiupturs  the  ol)ligation  of  one  or  both  of  these  contracts. 

It  is  very  clear,  that  in  the  form  in  which  this  case  comes  before 
us.  Innng  a  writ  of  error  to  a  state  court,  the  plaintiffs  in  claiming 
under  either  of  these  rights,  must  place  themselves  on  the  ground 
of  contract,  and  camiot  support  themselves  upon  the  principle, 
that  the  law  divests  vested  rights.  .  .  . 

They  nuu^t  show  that  the  state  has  entered  into  a  contract  with 
them,  or  those  under  whom  they  claim,  not  to  estabhsh  a  free 
briiige  at  the  place  where  the  Warren  Bridge  is  erected.  .  .  . 

.\ssuming  tiiat  the  grant  to  Harvard  College,  and  the  charter  to 
the  bridge  comi>any,  were  both  contracts,  and  that  the  ferry  right 
was  as  extensive  and  exclusive  as  the  plaintiffs  contend  for;  still 
they  cannot  enlarge  the  privileges  granted  to  the  bridge,  unless  it 
can  1)0  sho^^^l,  that  the  rights  of  Harvard  College  ui  this  ferry  have, 
by  assignment,  or  m  some  other  way,  been  transferred  to  the  pro- 
prietors of  the  Charles  River  Bridge,  and  still  remain  in  existence, 
veste«l  in  them,  to  the  same  extent  with  that  in  which  they  were 
held  and  enjoyed  by  the  college  before  the  bridge  was  built.  .  .  . 

It  is  not  suggested  that  there  ever  Avas,  in  point  of  fact,  a  deed 
of  conveyance  executed  by  the  college  to  the  bridge  company.  .  .  . 
The  validity  of  the  charter  is  not  made  to  depend  on  the  consent  of 
the  coUoge,  nor  of  any  assignment  or  surrender  on  their  part;  and 
the  legislature  deal  with  the  subject,  as  if  it  were  one  exclusively 
within  their  own  power,  and  as  if  the  ferry  right  were  not  to  be 
transferred  to  the  bridge  company,  but  to  be  extinguished,  and 
they  appear  to  have  acted  on  the  principle,  that  the  state  by  virtue 
of  its  sovereign  powers  and  eminent  domain,  had  a  right  to  take 
away  the  franchise  of  the  ferry;  because,  in  their  judgment,  the 
public  interest  and  convenience  would  be  better  promoted  by  a 
bridge  in  the  same  place;  and  upon  that  pruiciple  they  proceed  to 
mako  a  pf'cuniary  compensation  to  the  college,  for  the  franchise 
thus  taken  away:  and  as  there  is  an  express  reservation  of  a  con- 
tinuing pecuniary  compensation  to  the  college,  when  the  bridge 
shall  lK*<'oine  tho  property  of  the  state,  and  no  provision  whatever 
for  the  restoration  of  the  ferry  right,  it  is  evident  that  no  such  right 
was  intended  to  be  reserved  or  continued.     The  ferry,  with  all  its 
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privileges,  was  intended  to  be  forever  at  an  end,  and  a  compensation 
in  money  was  given  in  lieu  of  it.  .  .  . 

As  the  i)ruprictors  of  the  bridge  are  neither  the  legal  nor  equitable 
assignees  of  the  college,  it  is  not  easy  to  perceive  how  the  ferry 
franchise  can  be  invoked  in  aid  of  their  claims,  if  it  were  even  still  a 
sul)sistiug  privilege;  and  had  ncjt  been  resumed  by  the  state,  for 
the  purpose  of  building  a  bridge  in  its  place. 

Neither  can  the  extent  of  the  pre-existing  ferry  right,  whatever 
it  may  have  been,  have  any  influence  upon  the  construction  of  the 
written  charter  for  the  bridge.  ...  As  the  franchise  of  the  ferry, 
and  that  of  the  bridge,  are  different  in  their  nature,  and  were  each 
estal)hshed  by  separate  grants,  wiiich  have  no  words  to  connect  the 
privileges  of  the  one  with  the  privileges  of  the  other;  there  is  no 
rule  of  legal  interpretation,  which  would  authorize  the  court  to 
associate  these  grants  together,  and  to  infer  that  any  privilege  was 
intended  to  be  given  to  the  bridge  company,  merely  because  it  had 
been  conferred  on  the  ferry.  The  charter  to  the  bridge  is  a  written 
instrument  which  must  speak  for  itself,  and  be  interpreted  by  its 
0"\vn  terms. 

This  brings  us  to  the  act  of  the  legislature  of  Massachusetts,  of 
1785,  by  which  the  plaintiffs  were  incorporated  by  the  name  of 
"  The  Proprietors  of  the  Charles  River  Bridge  ";  and  it  is  here, 
and  in  the  law  of  1792,  prolonging  their  charter,  that  we  must  look 
for  the  extent  and  nature  of  the  franchise  conferred  upon  the  plain- 
tiffs. 

]\Iuch  has  been  said  in  the  argument  of  the  principles  of  construc- 
tion by  which  this  law  is  to  be  exi3oundcd,  and  what  undertakings, 
on  the  part  of  the  state,  may  be  implied.  The  court  think  there 
can  be  no  serious  difficulty  on  that  head.  It  is  the  grant  of  certain 
franchises  by  the  public  to  a  private  corporation,  and  in  a  matter 
where  the  public  mterest  is  concerned.  The  rule  of  construction  in 
such  cases  is  well  settled,  both  in  England  and  by  the  decisions  of 
our  ovai  tribunals.  In  2  Barn.  &  Adol.  793,  in  the  case  of  the  Pro- 
prietors of  the  Stourbridge  Canal  against  Wheely  and  others,  the 
court  say,  "  the  canal  having  been  made  under  an  act  of  parlia- 
ment, the  rights  of  the  plaintiffs  are  derived  entirely  from  that  act. 
This,  like  many  other  cases,  is  a  bargain  between  a  company  of  ad- 
venturers and  the  public,  the  terms  of  which  are  ex-pressed  in  tb.e 
statute;  and  the  rule  of  construction  in  all  such  cases,  is  now  fully 
established  to  be  this:  that  any  ambiguity  in  the  terms  of  the  con- 
tract, must  operate  agamst  the  adventurers,  and  in  favor  of  the 
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public,  aiul  tiie  plaintiffs  caii  claim  nothing  that  is  not  clearly  given 
theui  by  the  act."  .  .  . 

It  would  present  a  smgular  spectacle,  if,  while  the  courts  in  Eng- 
lanil  are  restraining,  within  the  strictest  limits,  the  spirit  of  monop- 
oly, iuul  exclusive  pri\ileges  in  nature  of  monopolies,  and  confining 
corporations  to  the  privileges  phimly  given  to  them  m  their  charter; 
the  courts  of  this  country  should  be  found  enlargmg  these  privi- 
leges by  implication;  and  construing  a  statute  more  unfavorably 
to  the  public,  iind  to  the  rights  of  the  community,  than  would  be 
done  in  a  like  case  in  an  English  court  of  justice. 

But  we  are  not  now  left  to  determine,  for  the  first  time,  the  rules 
by  which  public  grants  are  to  be  construed  m  this  country.  The 
subjei-t  has  alrciuly  been  consitlered  in  this  court;  and  the  rule  of 
coiiiitruction,  above  stated,  fully  established.  .  .  . 

No  one  will  question  that  the  mterests  of  the  great  body  of  the 
people  of  the  state,  would,  in  this  instance,  be  affected  by  the  sur- 
rentler  of  this  great  Ime  of  travel  to  a  smgle  corporation,  with  the 
right  to  exact  toll,  and  exclude  competition  for  seventy  years. 
While  the  rights  of  private  property  are  sacredly  guarded,  we  must 
not  forget  that  the  community  also  have  rights,  and  that  the  happi- 
ne?«  and  well-being  of  every  citizen  depend  on  their  faithful  pre- 
iJer\ation. 

Adopting  the  rule  of  construction  above  stated  as  the  settled  one, 
we  proceed  t<j  ajiply  it  to  the  charter  of  1785,  to  the  proprietors  of 
the  Charles  River  Bridge.  This  act  of  incorporation  is  in  the  usual 
form,  and  the  privileges  such  as  are  commonly  given  to  corpora- 
tions of  that  kind.  It  confers  on  them  the  ordinary  faculties  of  a 
coriwration,  for  the  purpose  of  building  the  bridge;  and  establishes 
certain  rates  of  toll,  which  the  company  are  authorized  to  take. 
This  is  the  whole  grant.  There  is  no  exclusive  privilege  given  to 
them  over  the  waters  of  Charles  River,  above  or  below  their  bridge. 
No  right  to  erect  another  bridge  themselves,  nor  to  prevent  other 
IKTsons  from  erecting  one.  No  engagement  from  the  state,  that 
another  shall  not  be  erected;  and  no  undertaking  not  to  sanction 
comi>etition,  nor  to  make  improvements  that  may  diminish  the 
amount  of  its  income.  Upon  all  these  subjects  the  charter  is 
hil»-nt ;  and  nothing  is  said  in  it  about  a  line  of  travel,  so  much  in- 
sisted on  in  the  argument,  in  which  they  are  to  have  exclusive  privi- 
leges. No  words  are  used,  from  which  an  intention  to  grant  any  of 
th<!»e  rights  run  be  inferred.  If  the  plaintiff  is  entitled  to  them,  it 
miLst  i)c  implied,  simply,  from  the  nature  of  the  grant;  and  cannot 
l>c  inferred  from  the  words  by  which  the  grant  is  made. 
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The  relative  position  of  tlie  Warren  Bridge  has  already  l)een  de- 
scribed. '  It  does  not  interrupt  the  passage  over  the  Charles  River 
Bridge,  nor  make  the  way  to  it  or  from  it  less  convenient.  None 
of  the  faculties  or  franchises  granted  to  that  corporation,  have  been 
revoked  by  the  legislature;  and  its  right  to  take  the  tolls  granted  by 
the  charter  remains  unaltered.  In  short,  all  the  franchises  and 
rights  of  property  enumerated  in  the  charter,  and  there  mentioned 
to  have  been  granted  to  it,  remain  unimpaired.  But  its  income  is 
destroyed  by  the  Warren  Bridge;  which,  being  free,  draws  off  the 
passengers  and  property  which  would  liave  gone  over  it,  and  ren- 
ders their  franchise  of  no  value.  This  is  the  gist  of  the  complaint. 
For  it  is  not  pretended,  that  the  erection  of  the  Warren  Bridge 
would  have  done  them  any  injury,  or  in  any  degree  affected  their 
right  of  property;  if  it  had  not  diminished  the  amount  of  their  tolls. 
In  order  then  to  entitle  themselves  to  relief,  it  is  necessary  to  show, 
that  the  legislature  contracted  not  to  do  the  act  of  which  they  com- 
plain; and  that  they  impaired,  or,  in  other  words,  violated  that  con- 
tract by  the  erection  of  the  Warren  Bridge. 

The  inquiry  then  is,  does  the  charter  contain  such  a  contract  on 
the  part  of  the  state  ?  Is  there  any  such  stipulation  to  be  found  in 
that  instrument  ?  It  must  be  admitted  on  all  hands,  that  there 
is  none  —  no  words  that  even  relate  to  another  bridge,  or  to  the 
diminution  of  their  tolls,  or  to  the  Ime  of  travel.  If  a  contract  on 
that  subject  can  be  gathered  from  the  charter,  it  must  be  by  unpU- 
cation;  and  cannot  be  found  in  the  words  used.  Can  such  an 
agreement  be  implied  ?  The  rule  of  construction  before  stated  is 
an  answer  to  the  question.  In  charters  of  this  description,  no 
rights  are  taken  from  the  public,  or  given  to  the  corporation,  be- 
yond those  which  the  words  of  the  charter,  by  their  natural  and 
proper  construction,  purport  to  convey.  There  are  no  words 
which  import  such  a  contract  as  the  plaintiffs  in  error  contend  for, 
and  none  can  be  implied;  and  the  same  answer  must  be  given  to 
them  that  was  given  by  this  court  to  the  Providence  Bank.  The 
whole  commmiity  are  interested  in  this  inquiry,  and  they  liave  a 
right  to  require  that  the  power  of  promoting  their  comfort  and  con- 
venience, and  of  advancing  the  public  prosperity,  by  providing  safe, 
convenient,  and  cheap  ways  for  the  transportation  of  produce,  and 
the  purposes  of  travel,  shall  not  bo  construed  to  have  been  sur- 
rendered or  diminished  by  the  state;  unless  it  shall  appear  by  plain 
words,  that  it  was  intended  to  be  done. 

But  the  case  before  the  court  is  even  still  stronger  against  any 
such  imphed  contract,  as  the  plaintiffs  in  error  contend  for.     The 
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Charles  River  Brielge  was  completed  in  1786.  The  time  limited  for 
the  iluration  of  the  corporation  by  their  original  charter  expired  in 
1826.  When,  therefore,  the  law  passed  authorizing  the  erection  of 
the  Warrt^n  Bridge,  the  proprietors  of  Charles  River  Bridge  held 
their  coqwrate  existence  under  the  law  of  1792,  which  extended 
their  cluvrter  for  thirty  years;  and  the  rights,  privileges,  and  fran- 
chises of  the  company  must  depend  upon  the  construction  of  the 
last  mentioned  law,  taken  in  connection  with  the  act  of  1785. 

The  act  of  1792,  which  extends  the  charter  of  this  bridge,  incor- 
p<.>rati^  tuiother  company  to  build  a  bridge  over  Charles  River; 
furnishing  another  conununication  with  Boston,  and  distant  only 
betwi-en  one  and  two  miles  from  the  old  bridge. 

The  first  six  sections  of  this  act  incorporate  the  proprietors  of 
the  West  Boston  Bridge,  and  define  the  privileges,  and  describe 
the  duties  of  that  corporation.  In  the  seventh  section  there  is  the 
following  recital:  "And  whereas  the  erection  of  Charles  River 
Briiige  was  a  work  of  hazard  and  public  utihty,  and  another  bridge 
in  the  place  of  West  B(Jston  Bridge  may  diminish  the  emolmnents 
of  Charles  River  Bridge;  therefore,  for  the  encouragement  of  en- 
tenirise,"  they  proceed  to  extend  the  charter  of  the  Charles  River 
Bridge,  and  to  continue  it  for  the  term  of  seventy  years  from  the 
tLiy  the  bridge  was  completed;  subject  to  the  conditions  prescribed 
in  the  original  act,  and  to  be  entitled  to  the  same  tolls.  It  appears, 
then,  that  by  the  same  act  that  extended  this  charter,  the  legisla- 
ture established  another  bridge,  which  they  knew  would  lessen  its 
profits;  and  this,  too,  before  the  ex-piration  of  the  first  charter,  and 
only  seven  years  after  it  was  granted ;  thereby  sho\ving,  that  the 
state  (lid  not  suppose  that,  i)y  the  terms  it  had  used  in  the  first  law, 
it  had  deprived  itself  of  the  power  of  making  such  public  improve- 
ments as  might  impair  the  profits  of  the  Charles  River  Bridge;  and 
from  the  langiuige  used  in  the  clauses  of  the  law  by  which  the  char- 
ter is  extended,  it  woukl  seem  that  the  legislature  were  especially 
careful  to  exclude  any  inference  that  the  extension  was  made  upon 
the  ground  of  compromise  with  the  bridge  company,  or  as  a  com- 
pensation for  rights  impaired. 

On  the  contrary,  words  arc  cautiously  employed  to  exclude  that 
conclusion;  and  the  extension  is  declared  to  be  granted  as  a  reward 
for  the  hazard  they  had  run,  and  "  for  the  encouragement  of 
cnterr)ri.so."  The  extension  was  given  because  the  company  had 
und(Ttiiken  and  exwutcnl  a  work  of  doubtful  success;  and  tlie  im- 
provements which  the  legislature  then  contemplated  might  diminish 
the  emolumentH  they  had  expected  to  receive  from  it.     It  results 
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from  this  statement,  that  the  legislature  in  the  very  law  extending 
the  charter,  asserts  its  rights  to  authorize  improvements  over 
Charles  Ri\'cr  wliich  would  take  off  a  portion  of  the  travel  from 
this  bridge  and  diminish  its  profits;  and  the  bridge  company 
accept  the  renewal  thus  given,  and  thus  carefully  connected  with 
this  assertion  of  the  right  on  the  part  of  the  state.  Can  they, 
when  holding  their  corporate  existence  under  this  law,  and  deriv- 
ing their  franchises  altogether  from  it,  add  to  the  privileges 
expressed  in  their  ciiarter  an  implied  agreement,  which  is  in  direct 
conflict  with  a  portion  of  the  law  from  which  they  derive  their 
corporate  existence  ?  Can  the  legislature  be  presumed  to  have 
taken  upon  themselves  an  implied  ol)ligation  contrary  to  its  own 
acts  and  declarations  contained  in  the  same  law?  .  .  . 

Indeed,  the  practice  and  usage  of  almost  every  state  in  the  Union, 
old  enough  to  have  commenced  the  work  of  internal  improvement, 
is  opposed  to  the  doctrine  contended  for  on  the  part  of  the  plaintiffs 
in  error.  Turnpike  roads  have  been  made  in  succession,  on  the  same 
line  of  travel;  the  later  ones  interfermg  materially  with  the  profits 
of  the  first.  These  corporations  have,  in  some  instances,  been 
utterly  ruined  by  the  introduction  of  newer  and  better  modes  of 
transportation,  and  travelling.  In  some  cases,  railroads  have  ren- 
dered the  turnpike  roads  on  the  same  line  of  travel  so  entirely  use- 
less, that  the  franchise  of  the  turnpike  corporation  is  not  worth 
preserving.  Yet  in  none  of  these  cases  have  the  corporations  sup- 
posed that  their  privileges  were  invaded,  or  any  contract  violated 
on  the  part  of  the  state.  .  .  . 

The  judgment  of  the  Supreme  Judicial  Court  of  the  Common- 
wealth of  Massachusetts,  dismissing  the  plaintiffs'  bill,  must,  there- 
fore, be  affirmed,  with  costs.^ 

McLean,  J.  .  .  .  Although  I  am  clear  that  the  merits  are  on 
the  side  of  the  complainants,  I  am  in  favor  of  dismissing  the  bill, 
for  want  of  jurisdiction. 

Story,  J.,  dissenting.  .  .  .  My  judgment  is,  that  the  act  .  .  . 
granting  the  charter  of  Warren  Bridge  is  an  act  impairing  the 
obUgation  of  the  prior  contract  and  grant  to  the  proprietors  of 
Charles  River  Bridge.  .  .  . 

Thompson,  J.  The  opinion  delivered  by  .  .  .  ]Mr.  Justice 
Story  I  have  read.  ...     I  concur  entirely.  .  .  . 

»  Compare  The  Binghamton  Bridge,  3  Wall.  51  (1S66).  —  Ed. 
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BROXSOX   r.    KIXZIE  and  others. 
Supreme  Court  of  the  United  States.     1843. 

[1  Howard,  311.1 » 

This  case  canie  before  the  court,  upon  a  certificate  of  division  of 
opinion  in  the  Circuit  Court  of  the  United  States  for  the  District 
uf  UHnois.  in  a  foreclosure  suit. 

In  18oS  Kinzie  executed  a  bond  to  Bronson  for  the  payment  of 
$4tKK)  on  July  1,  1842,  with  interest  payable  semi-annually,  and 
to  secure  i)aynicnt  executed  a  mortgage  of  Illinois  realty,  the  mort- 
gage covenanting  that  on  default  Bronson  might  enter  upon  the 
mortgaged  premises,  sell  them  at  public  auction,  and  as  attorney 
for  the  mortgagor  convey  them  to  the  purchaser,  rendering  to  the 
mort  gagor  any  excess  over  the  debt  and  costs.  The  Illinois  legisla- 
ture enacted  on  Feb.  19,  1841,  that  mortgagors  might  redeem 
premises  witiiin  twelve  months  after  sale  on  foreclosure,  and  on 
Fel).  27,  1841,  that  there  must  not  be  a  foreclosure  sale  for  less  than 
two-thirds  of  a  valuation  to  be  made  by  three  householders.  The 
latter  act  covered  judgments  rendered  before  May  1,  1841,  and 
contracts  or  causes  of  action  accruing  before  that  day,  and  no 
others.  On  March  27,  1841,  Bronson  filed  a  bill  for  foreclosure  by 
reason  of  default  in  pa>anent  of  interest.  On  June  19,  1841,  the 
Circuit  Court  adopted  rules  ordering  that  the  act  of  Feb.  19,  1841, 
be  followed  except  where  special  direction  should  be  given  in  the 
decree  of  sale,  and  ordering  that  the  act  of  Feb.  27,  1841,  be  fol- 
lowed in  sales  or  execution.  In  December  term,  1841,  on  final 
hearing,  the  judges  were  divided  in  opinion  as  to  framing  the  final 
decree,  and  certified  to  the  Supreme  Court  questions  as  to  applyuig 
the  rule  and  statutes  above  described. 

T.vNEY,  C.  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  ca.se  has  been  submitted  to  the  court,  for  decision,  by  a 
written  agreement  between  the  counsel  on  both  sides.  On  the  part 
of  the  complainant,  a  printed  argument  has  been  filed,  but  none  has 
been  oflfered  on  behalf  of  the  defendant.  As  the  case  involves  a 
con>titutii)nal  question  of  great  importance,  we  should  have  pre- 
fcrre<l  a  full  argument  at  tlie  bar.  .  .  . 

The  laws  of  a  state,  regulating  the  process  of  its  courts,  and  pre- 
scribing the  manner  in  which  it  shall  be  executed,  of  course,  do  not 
bind  the  courts  of  the  United  States,  whose  proceedings  must  be 
governed  by  the  acts  of  Congress.     The  act  of  1792,  however, 

•  A  statctncDt  has  been  framed  upon  the  opinion  of  the  court.  —  Ed. 
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adopted  the  process  used  in  the  state  courts,  as  it  stood  in  1789; 
and,  since  then,  tlie  act  of  1828,  on  the  same  subject,  has  been 
passed:  and  the  3d  section  of  this  law  directs  that  final  process 
issued  on  judgments  and  decrees  in  any  of  the  courts  of  the  United 
States,  and  the  proceedings  thereupon,  shall  be  the  same,  except 
their  style,  in  each  state,  respectiveh',  as  were  then  used  in  the 
courts  of  such  state,  and  authorizes  the  courts  of  the  United  States, 
if  they  see  fit,  in  their  discretion,  by  rules  of  court,  so  far  to  alter 
final  process  as  to  conform  the  same  to  any  change  which  might 
afterwards  be  adopted,  by  the  legislatures  of  the  respective  states, 
for  the  state  courts.  Any  acts  of  a  state  legislature,  therefore,  in 
relation  to  final  process,  passed  since  1828,  are  of  no  force  in  the 
courts  of  the  United  States,  unless  adopted  by  rules  of  court, 
according  to  the  provisions  of  this  act  of  Congress.  And,  although 
such  state  laws  may  have  been  so  adopted,  yet  they  are  inoperative 
and  of  no  force,  if  in  conflict  with  the  Constitution  or  an  act  of 
Congress. 

As  concerns  the  obligations  of  the  contract  upon  which  this  con- 
troversy has  arisen,  they  depend  upon  the  laws  of  lUinois  as  they 
stood  at  the  time  the  mortgage  deed  was  executed.  The  money 
due  was  intleed  to  be  paid  in  New  York.  But  the  mortgage  given 
to  secure  the  debt  was  made  in  Illinois  for  real  property  situated  in 
that  state,  and  the  rights  which  the  mortgagee  acquired  in  the 
premises  depended  upon  the  laws  of  that  state.  In  other  words, 
the  existing" laws  of  Illinois  created  and  defined  the  legal  and  equi- 
tal)le  obligations  of  the  mortgage  contract. 

If  the  laws  of  tlie  state  passed  afterwards  had  done  nothing  more 
than  change  the  remedy  upon  contracts  of  this  description,  they 
would  be  liable  to  no  constitutional  objection.  For,  undoubtedly, 
a  state  may  regulate  at  pleasure  the  modes  of  proceeding  in  its 
courts  in  relation  to  past  contracts  as  w^ell  as  future.  It  may,  for 
example,  shorten  the  period  of  time  within  which  claims  shall  be 
barred  by  the  statute  of  limitations.  It  may,  if  it  thmks  proper, 
direct  that  the  necessary  implements  of  agriculture,  or  the  tools  of 
the  mechanic,  or  articles  of  necessity  in  household  furniture,  shall, 
Uke  wearing  apparel,  not  be  liable  to  execution  on  judgments. 
Regulations  of  this  description  have  always  been  considered,  in 
every  civilized  commimity,  as  properly  belonging  to  the  remedy,  to 
be  exercised  or  not  by  every  sovereignty,  according  to  its  o^^^l  views 
of  policy  and  humanity.  It  must  reside  in  every  state  to  enable  it 
to  secure  its  citizens  from  unjust  and  harassing  litigation,  and  to 
protect  them  in  those  pursuits  which  are  necessary  to  the  existence 
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aiul  well-lK>ing  of  even-  commmiit y.  And ,  although  a  new  remedy 
may  he  ilt-i'med  less  convenient  than  the  old  one,  and  may  in  some 
degrve  render  the  recovery  of  debts  more  tardy  and  difficult,  yet  it 
will  not  follow  that  the  "law  is  unconstitutional.  Whatever  be- 
longs merely  to  the  remedy  may  be  altered  according  to  the  will  of 
the  state,  provided  the  alteration  does  not  impair  the  obligation  of 
the  contract.  But  if  that  effect  is  produced,  it  is  immaterial 
whether  it  is  tlone  by  acting  on  the  remedy  or  directly  on  the  con- 
tnict  it:?elf.     In  either  case  it  is  prohibited  by  the  Constitution. 

This  subject  came  before  the  Supreme  Court  in  the  case  of  Green 
r.  Bidille,  din-iiled  in  1823,  and  reported  in  8  Wheat.  1.  .  .  . 

It  is  dithoult,  perhai)s.  to  tlraw  a  line  that  would  be  applicable  in 
all  cjisos  between  legitimate  alterations  of  the  remedy  and  pro- 
visions which,  in  the  form  of  remedy,  impair  the  right.  But  it  is 
manifest  tiiat  the  obligation  of  the  contract,  and  the  rights  of  a 
party  uiuler  it,  may,  in  effect,  be  destroyed  by  denying  a  remedy 
altogi'ther;  or  may  be  seriously  unpaired  by  burdenuig  the  pro- 
ccotlings  with  new  conditions  and  restrictions,  so  as  to  make  the 
rcnuily  harilly  worth  pursumg.  And  no  one,  we  presume,  would 
say  that  there  is  any  substantial  difference  between  a  retrospective 
bw  declarmg  a  particidar  contract  or  class  of  contracts  to  be  abro- 
gated and  void,  and  one  which  took  away  all  remedy  to  enforce 
them,  or  encumbered  it  with  conditions  that  rendered  it  useless  or 
impractical >le  to  pursue  it.^  .  .  . 

The  law  of  Feb.  19,  18-11,  .  .  .  appears  to  the  court  not  to  act 
merely  on  the  remedy,  but  directly  upon  the  contract  itself,  and  to 
engraft  upon  it  new  conditions  injurious  and  unjust  to  the  mort- 
gagee. .  .  . 

The  law  of  Feb.  27, 1841,  .  .  .  apparently  acts  upon  the  remedy, 
and  not  directly  upon  the  contract.  Yet  its  effect  is  to  deprive  the 
party  of  his  pre-existing  right  to  foreclose  the  mortgage  by  a  sale 
of  the  premises,  and  to  impose  upon  him  conditions  which  would 
frequently  renrler  any  sale  altogether  impossible.  And  this  law  is 
htill  more  objectionable,  because  it  is  not  a  general  one,  .  .  .  but 
is  confined  to  judgments  rendered,  and  contracts  made,  prior  to 
May  1,  18-41.  The  act  was  passed  on  Feb.  27  in  that  year;  and  it 
operates  mainly  on  past  contracts,  and  not  on  future.  If  the  con- 
tracts intended  to  be  affected  by  it  had  been  specifically  enumer- 
ato<l  in  the  law,  and  thest;  conditions  appHed  to  them,  while  other 
contractus  of  the  same  description  were  to  be  enforced  in  the  ordi- 
nary course  of  legal  proceedings,  no  one  would  doubt  that  such  a 

'  Here  waa  quoted  a  paragraph  from  1  Bl.  Com.  55-56.  —  Ed. 
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law  was  imconstitutional.  Here  a  particular  class  of  contracts  is 
selected,  and  encumbered  with  these  new  conditions;  and  it  can 
make  no  difference,  in  principle,  whether  they  are  described  by  the 
names  of  the  parties,  or  by  the  time  at  which  they  were  made.  .  .  . 
AVe  tiierefore  answer:  — 

1.  That  the  decree  should  direct  the  premises  to  be  sold  at  auc- 
tion to  the  highest  bidder,  without  regard  to  the  law  of  Feb.  19, 
1841,  which  gives  the  right  of  redemption  to  the  mortgagor  for 
twelve  months.  .  .  . 

2.  That  the  decree  should  direct  the  sale  of  the  mortgaged  prem- 
ises, without  being  first  valued  by  three  householders,  and  with- 
out requiring  two-thirds  of  the  amount  of  the  said  valuation  to  be 
bid  according  to  the  law  of  Feb.  27,  1841.  .  .  . 

McLean,  J.,  dissented.  .  .  . 

I  think,  in  the  case  under  consideration,  that  the  laws  of  Illinois 
referred  to  do  not  apply,  and,  therefore,  I  agree  to  the  answers 
given  by  the  court  to  the  points  certified. 


MARYLAND,   for  the  use  of  Washington  County, 
V.  BALTIMORE  AND   OHIO  RAILROAD   CO. 

Supreme  Court  of  the  United  States.     1845. 

[3  Howard,  534.]  i 

Error  to  the  Court  of  Appeals  for  the  Western  Shore  of  Mary- 
land. 

At  the  session  of  1835  the  legislature  of  Maryland  passed  an  act 
entitled  "  An  act  for  the  promotion  of  internal  improvement,"  by 
which,  on  certain  terms,  a  subscription  of  $3,000,000  was  made  to 
the  capital  stock  of  the  Baltimore  and  Ohio  Railroad  Company,  and 
it  was  declared  to  be  the  duty  of  the  company  to  locate  and  con- 
struct the  road  so  as  to  pass  through  certain  places  in  Washington 
county,  and  it  was  provided  that  if  the  company  did  not  so  locate 
the  road  it  should  forfeit  one  million  dollars  to  the  state  for  the  use 
of  Washmg-ton  county.  The  act  was  accepted  by  the  railroatl 
company,  and  the  subscription  was  made  by  the  state.     The  com- 

^  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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pany  having  finally  so  located  its  road  as  not  to  pass  through  the 
pboes  prescribed,  an  action  of  debt  for  $1,000,000  was  brought 
ag:unst  the  conip:\ny  in  the  County  Court  of  Frederick  County,  in 
the  n:une  of  the  state,  for  tlie  use  of  the  county.  Thereupon  the 
legislature  at  the  session  of  1840  passed  an  act  repealing  that  part 
of  the  earlier  act  which  required  the  road  to  pass  through  the 
coimty,  ri'initting  the  forfeiture  of  $1,000,000,  and  declaring  the 
suit  discontinue*.!.  The  defendant  pleaded  the  general  issue  and 
set  forth  the  act  of  1840.  Upon  an  agreed  statement  of  facts,  the 
court  giive  juilgnient  for  the  defendant.  The  judgment  was 
affimietl  by  the  Court  of  Appeals. 

J.  Spencer  and  Sergeant,  for  the  plamtiff  in  error;  and  Nelson 
and  li.  Johnjion,  contra. 

Taney,  C.  J.,  delivered  the  opinion  of  the  Court.  .  .  .  Un- 
doubtetlly,  if  the  money  was  due  to  Washington  comity  by  con- 
tract, the  act  of  1840,  which  altogether  takes  away  the  remedy, 
would  l>e  uioix^rative  and  voitl.  But  even  if  the  provisions  upon 
this  subject  in  the  act  of  1835  could  be  regarded  as  a  contract  with 
the  railroad  company,  it  would  be  difficult  to  maintain  that  the 
county  was  a  party  to  the  agreement  or  that  it  acquired  any  private 
or  separate  interest  imdcr  it,  distinct  from  that  of  the  state.  It  was 
certainly  at  that  time  the  policy  of  the  state  to  require  the  road  to 
pass  through  the  places  mentioned  in  the  law,  and  if  it  failed  to  do 
•so,  to  appropriate  the  forfeiture  to  the  use  of  the  county.  But  it 
cannot  l>e  presumed  that  in  making  this  appropriation  the  legisla- 
turt?  was  governed  merely  by  a  desire  to  advance  the  interest  of  a 
suigle  county,  without  any  reference  to  the  interests  of  the  rest  of 
the  state.  On  the  contrary,  the  whole  scope  of  the  law  shows  that 
^t  wa-s  legislating  for  state  purposes,  making  large  appropriations 
for  unprovcments  in  different  places;  and  if  the  policy  which  at 
that  time  induced  it  to  prescribe  a  particular  course  for  the  road, 
and  in  ca'^e  it  was  not  followed  to  exact  from  the  company  $1,000,- 
0(XJ  and  devote  it  to  the  use  of  Washington  county,  was  afterwards 
discovered  to  be  a  mistaken  one,  and  hkely  to  prove  highly  injuri- 
?<>  the  rest  of  the  state,  it  had  unquestionably  the  power  to 
gc  its  policy,  and  allow  the  company  to  pursue  a  different 
course,  and  to  release  it  from  its  obligations  both  as  to  the  direction 
id  and  the  payment  of  the  money.  For,  ui  doing  this,  it 
iig  altogether  with  matters  of  public  concern,  and  inter- 
fered with  no  private  right;  for  neither  the  commissioners,  nor  the 
■  ■  iity,  nor  any  one  of  its  citizens,  had  acquired  any  separate  or 
ite  inU-rest  which  could  be  maintained  in  a  court  of  justice.  .  .  . 
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The  sevoral  counties  are  nothing  more  than  certain  portions  of 
territory  into  wiiich  the  state  is  divided  for  the  more  convenient 
exercise  of  the  powers  of  government.  They  form  together  one 
political  body  in  which  the  sovereignty  resides.  And  in  passing 
the  law  of  1835,  tiie  pc()i)le  of  Washington  county  did  not  and  could 
not  act  as  a  community  having  separate  and  distinct  interests  of 
their  own,  but  as  a  portion  of  the  sovereignty;  their  delegates  to 
the  General  Assembly  acting  in  conjunction  with  the  delegates 
from  every  other  part  of  the  state,  and  legislating  for  pul)lic  and 
state  purposes,  and  the  validity  of  the  law  did  not  depend  upon 
their  assent  to  its  provisions,  as  it  would  have  been  equally  oljlig- 
atory  upon  them,  if  every  one  of  their  delegates  had  voted  against 
it,  provided  it  was  passed  by  a  constitutional  majority  of  the  Gen- 
eral Assembly.  And  whether  the  money  was  due  by  contract  or 
otherwise,  it  must,  if  received  and  applied  to  the  use  of  the  county, 
have  yet  been  received  and  applied  by  the  state  to  public  purposes 
in  the  county.  .  .  . 

Indeed,  if  this  money  is  to  be  considered  as  due,  either  to  the 
commissioners  or  to  the  county,  by  contract  with  the  railroad  com- 
pany, so  that  it  may  be  recovered  in  this  suit,  in  opposition  to  the 
will  and  policy  of  the  state,  it  would  follow  necessarily  that  it  might 
have  been  released  by  the  party  entitled,  even  if  the  state  had  de- 
sired to  enforce  it.  And  if  tiie  state  had  adhered  to  the  policy  of 
the  act  in  question,  and  supposed  it  to  be  for  the  public  interest  to 
insist  that  the  road  should  pass  along  the  line  prescribed  in  that 
law,  or  the  company  be  compelled  to  pay  the  million  of  dollars, 
according  to  the  construction  now  contended  for,  the  commission- 
ers or  the  county  might  have  counteracted  the  wishes  of  the  state, 
and,  by  releasing  the  company  from  the  obligation  to  pay  this 
money,  allowed  them  to  locate  the  road  upon  any  other  Hne.  .  .  . 
Whether  the  million  of  dollars  was  reserved  by  contract,  or  inflicted 
as  a  penalty,  such  a  construction  of  the  law  cannot  be  maintained. 
But  we  thmk  it  very  clear  that  this  was  a  penalty,  to  be  inflicted 
if  the  railroad  company  did  not  follow  the  line  pointed  out  in  the 
law.  It  is  true,  that  the  act  of  1835,  which  changed  in  some  im- 
portant particulars  the  obligations  imposed  by  the  original  charter, 
would  not  have  been  binding  on  the  company  without  its  consent ; 
and  the  first  section,  therefore,  contains  a  provision  requiring  the 
consent  of  the  company  in  order  to  give  it  validity.  .  And  when  the 
company  assented  to  the  proposed  alterations  in  their  charter,  and 
agreed  to  accept  the  law,  it  undoubtedly  became  a  contract  between 
it  and  the  state;  but  it  was  a  contract  m  no  other  sense  than  every 
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charter,  whether  origiiial  or  supplementary,  is  a  contract,  where 
rights  of  private  property  are  acquired  under  it.  Yet,  although  this 
supplementary  charter  was  a  contract  in  this  sense  of  the  term,  it 
does  not  by  iuiy  means  follow  that  the  legislature  might  not,  in  the 
charter,  impose  duties  and  obligations  upon  the  company,  and  in- 
flict ix'iialties  and  forfeitures  as  a  punishment  for  its  disobedience, 
which  might  l)e  enforced  against  it  in  the  form  of  criminal  proceed- 
ings, and  as  the  pmiishment  of  an  offence  against  the  law.  Such 
IH'ual  provisions  are  to  be  foimd  in  many  charters,  and  we  are  not 
awan'  of  miy  Ciise  ui  which  they  have  been  held  to  be  mere  matters 
of  contract.  .-Vnd  in  the  case  before  the  court,  the  language  of  the 
law  rei^uiring  the  company  to  locate  the  road  so  as  to  pass  through 
the  places  therein  mentioned,  is  certainly  not  the  language  of  con- 
tract, but  is  evidently  mandatory,  and  in  the  exercise  of  legislative 
power;  and  it  is  made  the  duty  of  the  company,  in  case  they  assent 
to  the  provisions  of  tliat  law,  to  pass  through  Cumberland,  Hagers- 
towni,  and  Boonsl)orough;  and  if  they  fail  to  do  so,  the  fine  of 
$1 .1)00,000  is  imposed  as  a  punishment  for  the  offence.  And  a  pro- 
vision, as  in  this  case,  that  the  party  shall  forfeit  a  particular  sum, 
in  c:ise  lie  does  not  perform  an  act  required  by  law,  has  always,  in 
the  construction  of  statutes,  been  regarded  not  as  a  contract  with 
the  delinquent  party,  but  as  the  punishment  for  an  offence.  Un- 
doubtedly, in  the  case  of  individuals,  the  word  forfeit  is  construed 
to  be  tlie  language  of  contract,  because  contract  is  the  only  mode  in 
which  one  person  can  become  liable  to  pay  a  penalty  to  another  for 
a  breach  of  duty,  or  the  failure  to  perform  an  obhgation.  In  legis- 
hitive  proceedings,  however,  the  construction  is  otherwise,  and  a 
forfeiture  is  always  to  be  regarded  as  a  punishment  inflicted  for  a 
violation  of  some  duty  enjoined  upon  the  party  by  law;  and  such, 
very  clearly,  is  the  meaning  of  the  word  in  the  act  in  question. 

In  this  aspect  of  the  case,  and  upon  this  construction  of  the  act  of 
Assembly,  we  do  not  understand  that  the  right  of  the  state  to  re- 
lease it  is  disputed.  Certainly  the  power  to  do  so  is  too  well  settled 
to  admit  of  controversy.  The  repeal  of  the  law  imposing  the 
penalty  is  of  itself  a  remission.  .  .  . 

Wc  are,  therefore,  of  opinion,  that  the  law  of  1840,  hereinbefore 
mentioned,  did  not  impair  the  obligation  of  a  contract,  and  that  the 
judgment  of  the  Court  of  Appeals  of  Maryland  must  be  affirmed. 
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WEST   RIVER   BRIDGE   CO.  v.  T>YSielal. 

Supreme  Court  of  the  United  States.     1848. 

[0  Howard,  507.] » 

Error  to  the  Supreme  Court  of  Vermont  (16  Vt.  446). 

Wehder  and  Colhuncr,  for  plaintiffs  in  error;  and  Phelps,  contra. 

Daniel,  J.,  delivered  the  opinion  of  the  court.  .  .  .  In  the  year 
1795,  the  plaintiffs  in  error  were,  by  act  of  the  legislature  of  Ver- 
mont, crcatetl  a  corporation,  and  invested  with  the  exclusive  privi- 
lege of  erecting  a  bridge  over  West  River,  within  four  miles  of  its 
mouth,  and  with  the  right  of  takmg  tolls  for  passing  the  same.  The 
franchise  granted  this  corporation  was  to  continue  for  one  hundred 
years,  and  the  period  originally  prescribed  for  its  duration  has  not 
yet  expired.  The  corporation  erected  their  bridge,  have  main- 
tained and  used  it,  and  enjoyed  the  franchise  granted  to  them  by 
law,  until  the  institution  of  the  proceeding  now  under  review.  .  .  . 

By  an  act  of  the  legislature  of  Vermont,  passed  November  19, 
1839,  it  is  declared,  that  "  whenever  there  shall  be  occasion  for  any 
new  highway  in  any  town  or  toAvns  of  this  state,  the  Supreme  and 
County  Courts  shall  have  the  same  power  to  take  any  real  estate, 
easement,  or  franchise  of  any  turnpike  or  other  corporation,  when 
in  their  judgment  the  public  good  requires  a  public  highway,  which 
such  courts  now  have,  by  the  laws  of  the  state,  to  lay  out  highways 
over  individual  or  private  property;  and  the  same  power  is  granted, 
and  the  same  rules  shall  be  observed,  in  making  compensation  to  all 
such  corporations  and  persons  whose  estates,  easement,  franchise, 
or  rights  shall  be  taken,  as  are  now  granted  and  provided  in  other 
cases."  Under  the  authority  of  these  statutes,  and  in  the  modes 
therein  prescribed,  a  proceeding  was  instituted  in  the  County  Court 
of  Windham,  upon  the  petition  of  Joseph  Dix  and  others,  in  which, 
by  the  judgment  of  that  court,  a  public  road  was  extended  and 
established  between  certain  termini,  passing  over  and  upon  the 
bridge  of  the  plaintiffs,  and  converting  it  into  a  free  public 
highway.  By  the  proceedings  and  judgment  just  mentioned, 
compensation  was  assessed  and  awarded  to  the  plaintiffs  for  this 
appropriation  of  their  property,  and  for  the  consequent  extin- 
guishment of  their  franchise.  The  judgment  of  the  County  Court, 
having  been  carried  by  certiorari  before  the  Supreme  Court  of  the 
State,  was  by  the  latter  tribunal  affirmed.  .  .  . 

^  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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There  can  be  no  doubt  .  .  .  that  the  charter  of  incorporation 
formed  a  contract.  .  .  .  Yet  this  proposition,  though  taken 
a5  a  postulate  on  both  sides,  determuies  nothing  as  to  the  real 
merits.  .  .  .  True,  it  furnishes  a  guide  to  our  inquiries,  yet  leaves 
those  inciuiries  still  open,  in  their  widest  extent,  as  to  the  real  posi- 
tion of  the  parties  with  reference  to  the  state  legislation  or  to  the 
Const  it  ut  ion.  Folio  whig  the  guide  thus  furnished  us,  we  will  pro- 
ceed! to  ascertain  that  position.  No  state,  it  is  declared,  shall  pass 
a  law  unpairing  the  obligation  of  contracts;  yet,  with  this  conces- 
sion constantly  yielded,  it  cannot  be  justly  disputed,  that  ui  every 
political  sovereign  community  there  inheres  necessarily  the  right 
and  the  duty  of  guarding  its  o\\'n  existence,  and  of  protecting  and 
jiromoting  the  interests  and  welfare  of  the  community  at  large. 
This  power  and  this  duty  are  to  be  exerted  not  only  in  the  highest 
acts  of  sovereignty,  and  in  the  external  relations  of  governments; 
they  reach  and  comprehend  hkewise  the  ulterior  polity  and  rela- 
tions of  social  life,  which  should  be  regulated  with  reference  to  the 
advantage  of  the  whole  society.  This  power,  denominated  the 
eminent  tlomain  of  the  state,  is,  as  its  name  unports,  paramount  to 
all  private  rights  vested  under  the  government,  and  these  last  are, 
by  necessary  implication,  held  in  subordination  to  this  power,  and 
must  yield  in  every  instance  to  its  proper  exercise. 

The  Constitution  of  the  United  States,  although  adopted  by  the 
sovereign  states  of  this  Union,  and  proclaimed  in  its  own  language 
to  i:>e  the  supreme  law  for  their  government,  can,  by  no  rational 
interpretation,  be  brought  to  conflict  with  this  attribute  in  the 
states;  there  is  no  express  delegation  of  it  by  the  Constitution;  and 
it  would  imply  an  incredible  fatuity  in  the  states,  to  ascribe  to 
them  the  intention  to  relinquish  the  power  of  self-government  and 
self -preservation.  A  correct  view  of  this  matter  must  demonstrate, 
moreover,  that  the  right  of  eminent  domain  in  government  in  no 
\vi.sc  interferes  with  the  inviolability  of  contracts;  that  the  most 
.sanctimonious  regard  for  the  one  is  perfectly  consistent  with  the 
possession  and  exercise  of  the  other. 

Under  every  established  government,  the  tenure  of  property  is 
(icrivcMl  mediately  or  immediately  from  the  sovereign  power  of  the 
political  body,  organized  in  such  mode  or  exerted  in  such  way  as 
the  community  or  state  may  have  thought  proper  to  ordain.  It 
can  rest  on  no  other  foundation,  can  have  no  other  guarantee.  It 
is  owing  to  these  cliaracteristics  only,  in  the  original  nature  of 
tonurc,  that  appeals  can  be  made  to  the  laws  either  for  the  protec- 
tion or  assertion  of  the  rights  of  property.    Upon  any  other  hypoth- 
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esis,  the  law  of  property  would  be  simply  the  law  of  force.  Now 
it  is  undeiiiiible,  that  the  investinent  of  property  in  the  citizen  by 
the  government,  whether  made  for  a  p(;cuniary  consideration  or 
founded  on  conditions  of  civil  or  political  duty,  is  a  contract  be- 
tween the  state,  or  the  government  acting  as  its  agent,  and  the 
grantee;  and  both  the  parties  thereto  are  bounl  hi  good  faith  to 
fulfil  it.  But  into  all  contracts,  whether  made  between  states  and 
individuals  or  between  individuals  only,  there  enter  conditions 
which  arise  not  out  of  tlie  literal  terms  of  the  contract  its.'lf ;  they 
are  superinduced  by  the  pre-existing  and  higher  authority  of  the 
laws  of  nature,  of  nations,  or  of  the  community  to  which  the  parties 
belong;  they  are  always  presumed,  and  must  be  presumed,  to  be 
known  and  recognized  by  all,  are  binding  upon  all,  and  need  never, 
therefore,  be  carried  into  express  stipulation,  for  this  could  add 
nothing  to  their  force.  Every  contract  is  made  in  subordinaf.on 
to  them,  and  must  yield  to  their  control,  as  conditions  inherent  and 
paramount,  wherever  a  necessity  for  their  execution  shall  occur. 
Such  a  condition  is  the  right  of  eminent  tlomain.  This  right  does 
not  operate  to  impair  the  contract  affected  by  it,  but  recognizes  its 
obligation  in  the  fullest  extent,  claiming  only  the  fulfilment  of  an 
essential  and  inseparable  condition.  ...  It  is  believed  that  the 
power  was  never,  or,  at  any  rate,  rarely,  questioned,  until  the 
opinion  seems  to  have  obtained,  that  the  right  of  property  in  a 
chartered  corporation  was  more  sacred  and  intangible  than  the 
same  right  could  possibly  be  in  the  person  of  the  citizen;  an  opinion 
which  must  be  without  any  grounds  to  rest  upon,  mitil  it  can  be 
demonstrated  either  that  the  ideal  creature  is  more  than  a  person, 
or  the  corporeal  being  is  less.  For,  as  a  question  of  the  power  to 
appropriate  to  public  uses  the  property  of  private  persons,  resting 
upon  the  ordinary  foundations  of  private  right,  there  would  seem 
to  be  room  neither  for  doubt  nor  difficulty.  A  distinction  has  been 
attempted,  in  argument,  between  the  power  of  a  governmc^nt  to 
appropriate  for  public  uses  property  which  is  corporeal,  or  may  be 
said  to  be  in  beuig,  and  the  Hke  power  m  the  government  to  resume 
or  extinguish  a  franchise.  The  distinction  thus  attempted  we 
regard  as  a  refinement  which  has  no  foundation  in  reason,  and  one 
that,  in  truth,  avoids  the  true  legal  or  constitutional  question  in 
these  causes;  namely,  that  of  the  right  in  private  persons,  in  the 
use  or  enjoyment  of  their  private  property,  to  control  and  actually 
to  prohibit  the  power  and  duty  of  the  government  to  advance  and 
protect  the  general  good.  We  are  aware  of  nothing  peculiar  to  a 
franchise  which  can  class  it  higher,  or  render  it  more  sacred,  than 
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Other  property.  ...  A  fr;uiehise,  therefore,  to  erect  a  bridge,  to 
eonstruet  a  ro:ul,  to  keep  a  ferry,  and  to  collect  tolls  upon  them, 
granted  by  the  authority  of  the  state,  we  regard  as  occupymg  the 
same  position,  with  respect  to  the  paramount  power  and  duty  of 
the  state  to  promote  ami  protect  the  public  good,  as  does  the  right 
of  the  citizen  to  tlie  possession  and  enjoyment  of  his  land  under  his 
piitent  or  contract  with  the  state,  and  it  can  no  more  interpose  any 
obstruction  in  the  way  of  their  just  exertion.  Such  exertion  we 
hold  to  be  not  within  the  inhibition  of  the  Constitution,  and  no 
violation  of  a  contract.  The  power  of  a  state,  in  the  exercise  of 
eminent  domain,  to  extinguish  immediately  a  franchise  it  had 
prantoil,  appeal's  never  to  have  been  directly  brought  here  for  ad- 
judication, and  consequently  has  not  been  heretofore  formally 
propounded  from  this  court;  but  in  England,  this  power,  to  the 
fullest  extent,  was  recognized  in  the  case  of  the  Governor  and  Com- 
pany of  the  Cast  Plate  Manufacturers  v.  Meredith,  4  Term  Re- 
ports, 794,  and  Lord  Kenyon,  especially  in  that  case,  founded 
solely  upon  this  power  the  entire  poUcy  and  authority  of  all  the 
road  and  canal  laws  of  the  kingdom.  .  .  .        Judgment  affirmed.'^ 

McLean,  J.  .  .  .     With  these  explanations,  I  would  express  my 
concurrence  in  the  judgment  of  the  Court. 

Wayne,  J.,  delivered  a  dissenting  opinion. 


BALTIM(mE     AND     SUSQUEHANNA     RAILROAD     CO. 
V.  NESBIT  and  GOODWIN 

Supreme  Court  of  the  United  States.     1851. 
[10  Howard,  395.]  ^ 

Error  to  the  County  Court  of  Baltimore  County,  Maryland. 

The  legislature  of  Maryland  by  a  law  of  1828  incorporated  the 
Baltimore  and  Susquehanna  Railroad  Company,  gave  to  it  the 
right  to  secure  condemnation  of  land  through  a  procedure  includ- 
ing an  in(iui.sition  for  determining  value,  and  provided  that  "  such 

«  Sm;  Long  Island  Water  Supply  Co.  v.  Brooklyn,  166  U.  S.  685  (1S97); 
OffipUl  p.  N.  Y.,  N.  H.  &  II.  R.  Co.,  203  U.  S.  372  (1906);  Cincinnati  v.  Louis- 
ville A  Na*hvillR  R.  Co.,  223  U.  S.  390  (1912).  —  Ed. 

'  .\  .'rtatfmcnt  La-s  been  framed  upon  the  opinion.  —  Ed. 
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valuation,  when  paid  or  tendered  to  the  owner  .  .  .  shall  entitle 
the  conipuny  to  the  estate  .  .  .  asfully  as  if  it  had  been  conveyed." 
In  1836  upon  the  application  of  the  company  such  an  in(iuisition 
was  had  as  to  certain  lands  belonging  to  Nesbit,  trustee  for  Good- 
win; and  in  1837  the  Court  of  Baltimore  County,  in  accordance  with 
the  procedure  prescribed  by  the  law  of  1828,  ratified  and  confirmed 
the  inquisition.  The  company  did  not  pay  or  tender  the  amount. 
At  the  session  for  1841  the  legislatu-o  enacted  that  the  court  should 
set  aside  the  incjuisition  condeiiming  these  lands,  and  tlirect  an  in- 
quisition de  novo.  In  1844  the  company  tendered  the  valuation, 
with  interest,  and  thereafter,  on  petition  of  Nesbit  and  Goodwin, 
the  court,  in  accordance  with  the  act  of  1841,  gave  judgment  setting 
aside  the  inquisition. 

Campbell  and  Ycllot,  for  plaintiff  in  error;  and  Johnson,  contra. 

Danikl,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  Court  of  Baltimore  County  is  admitted  to  be  the  highest  in 
the  state  in  which  a  decision  upon  this  matter  could  be  had,  there 
being  no  appeal  allowed  from  its  judgment. 

The  plaintiff  in  error  insists,  — 

1st.  That,  its  charter  being  a  contract  between  itself  and  the 
state,  the  act  of  1841,  having  varied  that  contract  without  the 
assent  of  the  company,  was  a  law  impairing  the  obligation  of  a  con- 
tract, and  therefore  unconstitutional  and  void. 

2d.  That,  the  title  to  the  land  condemned  having  vested  by  the 
confirmation  of  the  inquisition,  and  the  tender  of  the  money  ante- 
rior to  the  judgment  of  the  Baltimore  County  Court  under  the  act 
of  1841,  this  act  of  the  legislature  is  unconstitutional,  because  it 
divests  vested  rights,  and  in  this  way  impairs  the  obUgation  of 
contracts.  .  .  . 

Let  us  now  inquire  by  what  acts  to  be  performed  by  the  com- 
pany, and  at  what  period  of  time,  the  investiture  of  such  land  and 
other  property  in  them  was  to  become  complete,  —  what  condi- 
tions or  stipulations  were  imposed  on  the  plaintiff  in  error  as  neces- 
sary to  the  completion  of  their  contract.  ...  It  can  hardly  be 
questioned,  that,  without  acceptance  by  the  acts  and  in  the  mode 
prescril)ed,  the  company  were  not  bound;  that  if  they  had  been 
dissatisfied  with  the  estimate  placed  upon  the  land,  or  could  have 
procured  a  more  eligible  site  for  the  location  of  their  road,  they 
would  have  been  at  liberty  before  such  acceptance  wholly  to  re- 
nounce the  inquisition.  The  proprietors  of  the  land  could  have  no 
authoritj^  to  coerce  the  company  into  its  adoption.  This  behig  the 
case,  there  could  up  to  this  pomt  be  no  mutuaUty,  and  hence  no  con- 
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tract,  even  in  the  constrained  and  compulsory  character  in  which 
it  was  created  and  iinposeil  upon  the  proprietors  by  the  authority 
of  the  statute.  .  .  .  Five  years  after  this  inquisition,  during  all 
which  interval  this  company  neglects  or  omits  the  fulfihnent  of  the 
ei^ejitial  condition  on  perfonnance  of  which  its  title  depended,  the 
legislature  again  interposes;  and  it  may  be  asked  m  what  respects 
this  interposition  amounted  to  an  abrogation  or  variation  of  any 
contract  which  the  legislative  body  itself,  rather  than  the  proprie- 
tors of  the  land,  had  been  instrumental  in  making.  We  thkik  this 
interiH)sition  in  no  respect  impaired  or  contravened  the  contract 
allegiil  to  have  been  previously  existuig;  that  it  is  perfectly  con- 
sistent with  all  its  conditions,  and  leaves  the  parties  precisely  as 
they  stooil  from  the  passage  of  the  charter,  and  at  full  hberty  to 
insist  uix)n  whatever  rights  or  interests  that  law  had  granted.  It 
divested  no  rights  of  property,  because,  as  we  have  shown,  none 
haii  been  vested.  This  intervention  w^as  simply  the  award  of  a 
new  trial  of  the  proceedings  under  the  inquisition,  which  proceed- 
ings were  of  no  avail  as  a  judgment,  after  such  new  trial  was 
allowed.  This  intervention,  too,  was  the  exercise  of  power  by  the 
legislature  supposed  by  that  body  to  belong  legitimately  to  itself; 
whether  this  authority  was  strictly  legislative  or  judicial,  accordhig 
to  the  distribution  of  power  in  the  state  government,  was  a  ques- 
tion rather  for  that  government  than  for  this  court  to  determine 

The  only  questions  presented  for  our  consideration,  the  only 
questions  we  liave  authority  to  consider  here,  are:  —  1st,  Whether 
under  their  charter  of  incorporation  and  the  proceedings  therein 
directed,  and  which  have  been  had  in  pursuance  of  that  charter, 
the  plaintiff  in  error  has,  by  contract  with  the  state,  been  invested 
with  certain  perfect  absolute  rights  of  property  ?  And  2dly, 
Whether  such  contract,  if  any  such  existed,  has  been  impaired  by 
subsecjuent  legislation  of  the  state,  by  a  divestiture  of  those  rights  ? 
To  each  of  these  questions  we  reply  in  the  negative;  because,  as  has 
alrea<ly  been  shown,  the  conditions  of  the  charter,  —  conditions 
indispensable  to  the  vesting  of  a  title  in  the  plauitiff  in  error,  — 
never  were  in  due  time  and  in  good  faith  fulfilled;  nor,  until  after 
the  new  trial  had  been  ordered  by  the  legislature,  pretended  to  be 
complied  with.  .  .  . 

Judgment  affirmed. 
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BUTLER  and  others  v.  PENNSYLVANIA. 
Supreme  Court  of  the  United  States.     1851. 

[m  Howard,  402.]  i 

Error  to  the  Supreme  Court  of  Pennsylvania. 

The  Commonwealth  of  Pennsylvania  brought  action  in  the  Com- 
mon Pleas  Court  of  Dauphin  County  against  Butler  and  others, 
Canal  Commissioners,  for  a  balance  alleged  to  be  due.  The  judge 
charged  the  jury  thus:  — 

"  The  defendants  were  appointed  Canal  Commissioners  for  the 
term  of  one  year,  commencing  on  the  first  day  of  February,  1843, 
at  which  time  their  compensation  was  fixed  by  law  at  four  dollars 
per  day.  On  the  18th  of  April,  1843,  the  legislature,  by  an  act 
entitled  '  An  Act  to  reduce  the  expenses,  and  provide  for  the  elec- 
tion of  Canal  Commissioners  '  (Pamphlet  Laws  of  1843,  p.  337), 
reduced  the  pay  of  Canal  Commissioners  from  four  to  three  dollars 
per  day.  The  Auditor-General  and  State  Treasurer  settled  the 
accounts  of  the  Canal  Commissioners  in  pursuance  of  this  act.  The 
Canal  Commissioners  contend  that  this  act  is  unconstitutional,  so 
far  as  it  relates  to  reducing  their  pay  after  their  appomtment  to 
office;  and  this  is  the  only  question  that  is  presented  in  this  case. 
The  court  instruct  the  jury  that  the  act  in  question  is  not  uncon- 
stitutional; and,  as  there  is  no  other  dispute,  they  should  find  for 
the  Commonwealth.  To  this  charge  the  defendants'  counsel 
excepts;  and  it  is  filed  at  their  request." 

Verdict  and  judgment  were  given  for  the  Commonwealth;  and 
on  writ  of  error  the  judgment  was  affirmed  by  the  Supreme  Court 
of  Pennsylvania. 

J.  M.  Porter,  for  plamtiffs  in  error;  and  Alricks,  contra. 

Daniel,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  grounds  on  which  this  court  is  asked  to  interpose  between 
the  judgment  on  behalf  of  the  state  and  the  plaintiffs  m  error  are 
these.  That  the  appointment  of  these  plaintiffs  by  the  Governor 
of  Pennsylvania,  under  the  law  of  January  28,  1836,  was  a  posi- 
tive obligation  or  contract  on  the  part  of  the  state  to  employ  the 
plaintiffs  for  the  entire  period  of  one  year,  at  the  stipulated  rate  of 
four  dollars  per  diem;  and  that  the  change  in  the  tenure  of  office 
and  in  the  rate  of  compensation  made  by  the  law  of  April  18, 
1843  (within  the  space  of  one  year  from  the  1st  of  February, 
1843),  was  a  violation  of  this  contract,  and  therefore  an  infraction 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 


336  THE    CONTR.\CT   CLAUSE. 

of  the  tenth  section  of  the  first  article  of  the  Constitution  of  the 
Unitetl  States.  In  order  to  cletennine  with  accuracy  whether  this 
ciujo  is  within  the  just  scope  of  the  constitutional  provision  which 
has  thus  been  mvokeLl.  it  is  proper  carefully  to  consider  the  charac- 
ter and  rt^lative  positions  of  the  parties  to  this  controversy,  and  the 
natua«  ami  ohjiH?ts  of  the  transaction  which  it  is  sought  to  draw 
witlun  the  influence  of  that  provision.  .  .  . 

If  thea'  couUl  be  any  course  of  proceeding  more  than  all  others 
calculatiHl  to  excite  dissatisfaction,  to  awaken  a  natural  jealousy 
on  the  part  of  the  states,  and  to  estrange  them  from  the  federal 
govenunent,  it  would  be  the  practice,  for  slight  and  msufficient 
causes,  of  calling  on  those  states  to  justify,  before  tribunals  in  some 
sense  foreign  to  themselves,  their  acts  of  general  legislation.  And 
the  e.xtri'nie  of  such  mi  abuse  would  appear  to  exist  in  the  arraign- 
ment of  their  control  over  officers  and  subordinates  in  the  regula-, 
tion  of  their  internal  and  exclusive  polity;  and  over  the  modes  and 
extent  in  which  that  polity  should  be  varied  to  meet  the  exigencies 
of  their  peculiar  condition.  Such  an  abuse  would  prevent  all  ac- 
tion in  the  state  govermnents,  or  refer  the  modes  and  details  of 
their  action  to  the  tribunals  and  authorities  of  the  federal  govern- 
ment. These  surely  could  never  have  been  the  legitimate  purposes 
of  the  federal  Constitution.  The  contracts  designed  to  be  pro- 
tecteii  by  the  tenth  section  of  the  first  article  of  that  instrument  are 
contracts  by  which  perfect  rights,  certain  definite,  fixed  private 
rights  of  proix^rty,  are  vested.  These  are  clearly  distinguishable 
from  measures  or  engagements  adopted  or  undertaken  by  the  body 
politic  or  state  govenunent  for  the  benefit  of  all,  and  from  the  neces- 
sity of  the  case,  and  according  to  universal  understanding,  to  be 
varied  or  discontinued  as  the  public  good  shall  require.  The  selec- 
tion of  officers,  who  are  nothing  more  than  agents  for  the  effectuat- 
ing of  such  public  purposes,  is  matter  of  public  convenience  or 
necessity,  and  so  too  are  the  periods  for  the  appointment  of  such 
agents;  but  neither  the  one  nor  the  other  of  these  arrangements 
can  constitute  any  obligation  to  continue  such  agents,  or  to  re- 
appoint them,  after  the  measures  which  brought  them  into  bemg 
shall  have  been  found  useless,  shall  have  been  fulfilled,  or  shall  have 
hx?en  abrogated  as  even  detrimental  to  the  well-being  of  the  public. 
The  promised  compensation  for  services  actually  performed  and 
accepted,  during  the  continuance  of  the  pari:icular  agency,  may 
undoubtedly  be  claimed,  both  upon  principles  of  compact  and  of 
equity;  but  to  insist  beyond  tliis  on  the  perpetuation  of  a  public 
policy,  either  aseless  or  detrimental,  and  upon  a  reward  for  acts 
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neither  desired  nor  performed,  would  appear  to  be  reconcilable 
with  neither  common  justice  nor  common  sense.  The  establish- 
ment of  such  a  principle  would  arrest  necessarily  everything  like 
progress  or  improvement  in  government;  or  if  changes  should  be 
ventured  upon,  the  government  would  have  to  become  one  great 
pension  establishment  on  which  to  quarter  a  host  of  sinecures.  It 
would  especially  be  difficult,  if  not  hnpracticable,  in  this  view,  ever 
to  remodel  the  organic  law  of  a  state,  as  constitutional  ordinances 
must  be  of  higher  authority  and  more  immutable  than  common 
legislative  enactments,  and  there  could  not  exi.st  conflicting  con- 
stitutional ordinances  under  one  and  the  same  system.  It  follows, 
then,  upon  principle,  that,  in  every  perfect  or  competent  govern- 
ment, there  must  exist  a  general  power  to  enact  and  to  repeal 
laws;  and  to  create,  and  change  or  discontinue,  the  agents  desig- 
nated for  the  execution  of  those  laws.  Such  a  power  is  indispen- 
sable for  the  preservation  of  the  body  politic,  and  for  the  safety  of 
the  individuals  of  the  community.  It  is  true,  that  this  power,  or 
the  extent  of  its  exercise,  may  be  controlled  by  the  higher  organic 
law  or  constitution  of  the  state,  as  is  the  case  in  some  instances  in 
the  state  constitutions,  and  as  is  exemplified  in  the  provision  of  the 
federal  Constitution  relied  on  in  this  case  by  the  plaintiffs  in  error, 
and  in  some  other  clauses  of  the  same  instrument;  but  where  no 
such  restriction  is  imposed,  the  power  must  rest  m  the  discretion  of 
the  government  alone.  The  constitution  of  Pennsylvania  con- 
tains no  limit  upon  the  discretion  of  the  legislature,  either  in  the 
augmentation  or  diminution  of  salaries,  with  the  exceptions  of 
those  of  the  Governor,  the  judges  of  the  Supreme  Court,  and  the 
presidents  of  the  several  courts  of  Common  Pleas.  The  salaries  of 
these  officers  cannot,  under  that  constitution,  be  diminished  during 
their  continuance  in  office.  Those  of  all  other  officers  in  the  state 
are  dependent  upon  legislative  discretion.  We  have  already 
shown,  that  the  appointment  to  and  the  tenure  of  an  office  created 
for  the  public  use,  and  the  regulation  of  the  salary  affixed  to  such 
an  office,  do  not  fall  within  the  meaning  of  the  section  of  the  con- 
stitution relied  on  by  the  plaintiffs  in  error;  do  not  come  within  the 
import  of  the  term  contracts,  or,  in  other  words,  the  vested,  private 
personal  rights  thereby  intended  to  be  protected.  They  are  func- 
tions appropriate  to  that  class  of  powers  and  obligations  by  which 
governments  are  enabled,  and  are  called  upon,  to  foster  and  pro- 
mote the  general  good;  functions,  therefore,  which  governments 
carmot  be  presumed  to  have  surrendered,  if  indeetl  they  can  under 
any  circumstances  be  justified  in  surrendering  them.     This  doc- 
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trine  is  in  strictest  accordance  with  the  ruUngs  of  this  court  in 
ninny  instances,  from  amongst  which  may  be  cited  its  reasoning  in 
the  importivnt  and  loading  case  of  The  Charles  River  Bridge  v. 
The  Warren  Briilge,  in  11  Poters's  Reports,  and  in  the  case  of  The 
State  of  ISIaryhuul  v.  The  Baltimore  and  Ohio  Railroad  Company, 
in  3  Howani's  Reports,  —  to  ^^  hich  might  be  added  other  decisions 
uix.n  chiims  to  monopoly,  as  ferry  prixileges,  in  restraint  of  legisla- 
tive action  for  pubhc  improvement  and  accommodation.  .  .  . 

Judgment  affirmed. 

McLk.vn,  J. 

In  tills  c:u5e,  I  thmk  we  have  no  jurisdiction.  There  was  no 
contract  which  could  be  impaired,  within  the  provision  of  the 
Constitution  of  the  United  States.  This  is  clearly  sho\\Ti  m  the 
opinion  of  the  court.  In  such  a  case,  I  suppose  the  proper  entry 
would  be  to  dismiss  the  writ  of  error.  By  the  affirmance  of  the 
jutigmcnt  of  the  Supreme  Court  of  Pennsylvania,  we  take  juris- 
diction. 


BEERS  V.   ARKANSAS. 

Supreme  Court  of  the  United  States.     1858. 

[20  Howard,  527.] » 

Error  to  the  Supreme  Court  of  Arkansas. 

An  action  of  covenant  was  brought  on  Nov.  21,  1854,  in  the  Cir- 
cuit Court  of  Pulaski  County,  to  recover  interest  on  bonds  issued 
by  the  state.  On  Dec.  7,  1854,  the  legislature  enacted  that,  in 
every  case  in  which  suit  had  been  instituted  against  the  state  for 
princijnil  or  interest  on  bonds  issued  by  the  state,  the  bonds  must  be 
filed  in  the  office  of  the  clerk  before  judgment  and  must  not  be 
withdraNMi  until  final  determination  of  the  suit  and  payment  of  the 
Inrnds  and  all  interest,  and  that  in  case  this  were  not  done  the  court 
should  dismiss  the  suit.  The  state,  by  its  attorney,  without  plead- 
ing to  the  declaration,  moved  that  the  court  require  the  plaintiff  to 
file  the  bonds,  and  that,  if  the  bonds  should  not  be  filed,  the  court 
dLsinis.s  the  suit.  The  court  so  ordered;  and  on  the  plaintiff's 
failing  to  file  the  bonds  the  court  dismissed  the  suit.  This  judg- 
ment was  affirmed  in  the  Supreme  Court  of  the  state  (17  Ark.  528). 

*  A  statement  has  been  framed  upon  the  opinion.  —  Ed. 
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Pike,  for  plaintiff  in  error;  and  Hempstead,  contra. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  error  assigned  here  is,  that  t!ie  act  of  December  7,  1854, 
impaired  the  obligations  of  the  contracts  between  the  state  and  the 
plaintiff  in  error,  evidenced  ])y  and  contained  in  each  of  the  said 
bonds,  and  the  entlorsement  thereon,  and  was  therefore  null  and 
void,  under  the  Constitution  of  the  United  States. 

The  objection  taken  to  the  validity  of  the  act  of  Asseml)ly  can- 
not be  maintained.  It  is  an  act  to  regulate  the  proceedings  and 
limit  the  jurisdiction  of  its  own  courts  in  suits  where  the  state  is  a 
party  defendant  and  nothing  more. 

It  is  an  established  principle  of  jurisprudence  in  all  civilized 
nations  that  the  sovereign  carmot  be  sued  in  its  own  courts,  or  in 
any  other,  without  its  consent  and  permission;  but  it  may,  if  it 
thmks  proper,  waive  this  privilege,  and  permit  itself  to  be  made  a 
defendant  in  a  suit  by  individuals,  or  by  another  state.  And  as 
this  permission  is  altogether  voluntary  on  the  part  of  the  sover- 
eignty, it  follows  that  it  may  prescribe  the  terms  and  conditions  on 
which  it  consents  to  be  sued,  and  the  manner  in  which  the  suit  shall 
be  conducted,  and  may  withdraw  its  consent  whenever  it  may 
suppose  that  justice  to  the  pubUc  requires  it. 

Arkansas,  by  its  constitution,  so  far  waived  the  privilege  of  sov- 
ereignty as  to  authorize  suits  to  be  instituted  against  it  in  its  otvti 
courts,  and  delegated  to  its  General  Assembly  the  power  of  direct- 
.ing  in  what  courts,  and  in  what  manner,  the  suit  might  be  com- 
menced. And  if  the  law  of  1854  had  been  passed  before  the  suit 
was  instituted,  we  do  not  understand  that  any  objection  would 
have  been  made  to  it.  The  objection  is,  that  it  was  passed  after 
this  suit  was  instituted,  and  contained  regulations  with  which  the 
plaintiff  could  not  conveniently  comply.  But  the  prior  law  was 
not  a  contract.  It  was  an  ordinary  act  of  legislation,  prescribing 
the  conditions  upon  which  the  state  consented  to  Avaive  the  privi- 
lege of  sovereignty.  It  contained  no  stipulation  that  these  regu- 
lations should  not  be  modified  afterwards,  if,  upon  experience,  it 
was  found  that  further  provisions  were  necessary  to  protect  the 
public  interest;  and  no  such  contract  can  be  unplied  from  the  law, 
nor  can  this  court  inquire  whether  the  law  operated  hardly  or  mi- 
justly  upon  the  parties  whose  suits  were  then  pending.  That  was 
a  question  for  the  consideration  of  the  legislature.  They  might 
have  repealetl  the  prior  law  altogether,  and  put  an  end  to  the  juris- 
diction of  their  courts  in  suits  against  the  state,  if  they  had  thought 
proper  to  do  so,  or  prescribe  new  conditions  upon  which  the  suits 
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might  still  be  allowetl  to  proceed.  In  exercising  this  latter  power, 
the  state  violated  no  contract  with  the  parties;  it  merely  regulated 
the  proce<Hlmgs  in  its  own  courts,  and  limited  the  jurisdiction  it  had 
before  conferreil  in  suits  when  the  state  consented  to  be  a  party 
defemhuit.  .  .  . 

The  writ  of  error  must  therefore  be  dismissed,  for  want  of  juris- 
diction in  this  court.  .  .  .^ 


Hector,  Churchwardens,  and  Vestrymen  of  CHRIST  CHURCH 
t'.  COUNTY   OF  PHILADELPHIA. 

Supreme  Court  of  the  United  States.     186L 

[24  Howard,  300.] 

This  case  was  brought  up  from  the  Supreme  Court  of  the  State 
of  Peiuisylvania  by  a  writ  of  error  issued  mider  the  25th  section  of 
the  Judiciary  act. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court,  and 
iil-so  the  decision  of  the  Supreme  Court  of  Pennsylvania,  which  was 
alleged  to  be  in  conflict  with  the  Constitution  of  the  United  States. 

McCall  and  Reverdy  Johnson,  for  plaintiffs  in  error;  and  King, 
contra. 

The  first  point  of  the  counsel  for  the  plaintiffs  in  error,  viz.,  that 
a  legislature  had  power  to  exempt  property  permanently  from 
ta-\ution,  was  not  contested  by  the  other  side;  but  the  argument 
was,  whether  the  reason  given  for  exempting  the  property  was  a 
legal  consideration  of  a  contract  or  only  a  motive  alleged  for  pass- 
ing the  laws.  Upon  this  question  many  authorities  were  cited  on 
Ixjth  sides. 

Campbkll,  J.,  delivered  the  opinion  of  the  court. 

This  cause  comes  before  this  court  upon  a  writ  of  error  to  the 
Supreme  Court  of  Pennsylvania,  mider  the  25th  section  of  the  act 
of  Congress  of  the  24th  September,  1789.  In  the  year  1833  the 
Legislature  of  P(;nnsylvania  passed  an  act  which  recited  "  that 
Christ  Churfh  Hospital,  in  the  city  of  Philadelphia,  had  for  many 
years  afforded  an  asylum  to  numerous  poor  and  distressed  widows, 

>  See  Railroiwl  Co.  v.  Tennessee,  101  U.  S.  337  (1880).  —Ed. 
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who  would  probably  else  have  become  a  public  charge;  and  it  be- 
ing represented  that  in  consequence  of  the  decay  of  the  buildings  of 
the  hospital  estate,  and  the  increasing  burden  of  taxes,  its  means 
are  curtailed,  and  its  usefulness  limited,"  they  enacted,  "  that  the 
real  property,  including  gn^ind  rents,  now  belonging  and  payable 
to  Christ  Church  Hospital,  in  tiie  city  of  Philadelphiii,  so  long  as  the 
same  shall  continue  to  belong  to  the  said  hospital,  shall  be  and  re- 
main free  from  taxes." 

In  the  year  1851  the  same  authority  enacted  ''  that  all  property, 
real  and  personal,  belonging  to  any  association  or  incorporated 
company  which  is  now  by  law  exempt  from  taxation,  other  than 
that  which  is  in  the  actual  use  and  occupation  of  such  association 
or  incorporated  company,  and  from  which  an  income  or  revenue  is 
derived  by  the  owners  thereof,  shall  hereafter  be  sul)ject  to  taxa- 
tion in  the  same  manner  and  for  the  same  purposes  as  other  prop- 
erty is  now  by  law  taxable,  and  so  much  of  any  law  as  is  hereby 
altered  and  supplied  be  and  the  same  is  hereby  repealed."  It  was 
decided  in  the  Supreme  Court  of  Peimsylvania,  that  the  exemption 
conferred  upon  these  plaintiffs  by  tlie  act  of  1833  was  partially  re- 
pealed by  the  act  of  1851,  and  that  an  assessment  of  a  portion  of 
their  real  property  under  the  act  of  1851  was  not  repugnant  to  the 
Constitution  of  the  United  States,  as  tending  to  impair  a  legislative 
contract  they  alleged  to  be  contained  m  the  act  of  Assembly  of 
1833  aforesaid. 

The  plaintiffs  claim  that  the  exemption  conceded  by  the  act  of 
1833  is  perpetual,  and  that  the  act  itself  is  in  effect  a  contract.  This 
concession  of  the  legislature  was  spontaneous,  and  no  service  or 
duty,  or  other  remunerative  condition,  was  imposed  on  the  cor- 
poration. It  belongs  to  the  class  of  laws  denominated  privilegia 
favombilia.  It  attached  only  to  such  real  property  as  belonged  to 
the  corporation,  and  while  it  remained  as  its  property;  but  it  is  not 
a  necessary  implication  from  these  facts  that  the  concession  is  per- 
petual, or  was  designed  to  continue  durmg  the  corporate  existence. 

Such  an  mterpretation  is  not  to  be  favored,  as  the  power  of  taxa- 
tion is  necessary  to  the  existence  of  the  state,  and  must  be  exerted 
according  to  the  varying  conditions  of  the  commonwealth.  The 
act  of  1833  belongs  to  a  class  of  statutes  in  which  the  narrowest 
m(\aning  is  to  be  taken  which  will  fairly  carry  out  the  intent  of  the 
legislature.  All  laws,  all  political  institutions,  are  disjiositions 
for  the  future,  and  their  professed  object  is  to  afford  a  steady  and 
permanent  security  to  the  interests  of  society.  Bentham  says, 
"  that  all  laws  may  be  said  to  be  framed  with  a  view  to  perpetuity; 
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but  perpetual  is  not  synonymous  to  irrevocable;  and  the  principle 
on  wliic-h  all  laws  ought  to  bo,  and  the  greater  part  of  them  have 
been  established,  is  that  of  defeasible  perpetuity  —  a  perpetuity 
defeasible  by  an  alteration  of  the  circumstances  and  reasons  on 
which  the  law  is  founded."  The  inducements  that  moved  the 
legislature  to  concede  the  favor  contained  in  the  act  of  1833  are 
special,  and  were  probably  temporary  m  their  operation.  The 
usefubu'ss  of  the  corporation  had  been  curtailed  m  consequence  of 
the  decay  of  their  buildings  and  the  burden  of  taxes. 

It  may  be  supposeil  that  in  eighteen  years  the  buildings  would  be 
renovated,  and  that  the  corporation  would  be  able  afterwards  to 
sustain  some  share  of  the  taxation  of  the  state.  The  act  of  1851 
emboilies  the  sense  of  the  legislature  to  this  effect. 

It  is  in  the  nature  of  such  a  privilege  as  the  act  of  1833  confers, 
that  it  exists  bene  placitum,  and  may  be  revoked  at  the  pleasure  of 
the  sovereign. 

Such  was  the  conclusion  of  the  courts  in  Commonwealth  v.  Bird, 
12  Mass.,  442;  Dale  v.  Governor,  3  Stew.,  387;  Alexander  v.  Will- 
ington,  2  Russ.  and  M.,  35;  12  Harris,  232;  Lindley's  Jurisp.,  sec. 
42. 

It  is  the  opinion  of  the  court  that  there  is  no  error  in  the  judg- 
ment of  the  Supreme  Court,  -within  the  scope  of  the  writ  to  that 
court,  and  its  judgment  is  affirmed.^ 


GELPCKE  et  al  v.  DUBUQUE. 

Supreme  Court  of  the  United  States.     1864. 

[1  Wallace,  175.] " 

Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Iowa. 

Action  was  brought  against  the  city  of  Dubuque,  Iowa,  on  the 
interest  coupons  attached  to  bonds,  dated  July  1,  1857,  due  in 
twenty  years,  and  issued  by  the  city,  as  the  bonds  recited,  "  m  con- 
sideration "  of  stock  in  the  Dubuque  Western  Railroad  Company 
and  "  in  accordance  with  the  Code  of  Iowa  and  an  act  of  the  Gen- 

•  CVimparn  Homo  of  tho  Friendless  v.  Rouse,  8  Wall.  430  (1869).  —  Ed. 

*  Tho  reportcr'a  atatement  has  not  been  reprinted.  —Ed. 
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eral  Assembly  of  the  State  of  Iowa  of  January  28,  1857."  The 
defence  was,  in  effect,  tluit  both  in  purpose  and  in  amount  the 
issuing  of  the  bonds  conflicted  with  the  Iowa  Constitution  of  1846, 
art.  1,  sect.  6,  art.  3,  sect.  1,  art.  7,  and  art.  8,  sect.  2,  and  that  the 
constitutional  provisions  invalidated  the  statutes  which  professed 
to  authorize  tiie  bonds.  Tlie  question  was  raised  by  demurrer  to 
the  answer;  and,  the  demurrer  being  overruled,  the  District  Court 
entered  jud<^incnt  for  the  city. 

S.  V.  White  and  Allison,  for  the  bondholders;  and  Bisscll,  for  the 
city. 

SwAYNE,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

By  these  enactments,  if  they  are  valid,  ample  authority  was 
given  to  the  city  to  issue  the  bonds  in  question.  The  city  acted 
upon  this  authority.  .  .  . 

Where  there  is  no  defect  of  constitutional  power,  such  legislation, 
in  cases  like  this,  is  valid.  .  .  . 

It  is  claimed  "  that  the  legislature  of  Iowa  had  no  authority 
under  the  constitution  to  authorize  municipal  corporations  to  pur- 
chase stock  in  railroad  companies,  or  to  issue  bonds  in  payment  of 
such  stock."  .  .  .  Our  attention  has  been  called  to  .  .  .  provi- 
sions of  tlie  constitution  of  the  state.  .  .  . 

All  these  objections  have  been  fully  considered  and  repeatedly 
overruled  by  the  Supreme  Court  of  Iowa:  Dubuque  Co.  v.  The 
Dubuque  &  Pacific  R.  R.  Co.  (4  Greene,  1);  The  State  v.  Bissell  (4 
Id.  328);  Clapp  v.  Cedar  Co.  (5  Iowa,  15);  Ring  v.  County  of 
Johnson  (6  /(/.  265) ;  McMillen  v.  Boyles  (6  Id.  304) ;  McMillen 
V.  The  Comity  Judge  of  Lee  Co.  (6  Id.  393) ;  Games  v.  Robb  (8  Id. 
193) ;  State  v.  The  Board  of  Equahzation  of  the  County  of  Johnson 
(10  Id.  157).  The  earhest  of  these  cases  was  decided  in  1853,  the 
latest  in  1859.  The  bonds  were  issued  and  put  upon  the  market 
between  the  periods  named.  These  adjudications  cover  the  entire 
ground  of  this  controversy.  They  exhaust  the  argument  upon  the 
subject.  We  could  add  nothing  to  what  they  contain.  We  shall 
be  governed  by  them,  unless  there  be  something  which  takes  the 
case  out  of  the  established  rule  of  this  court  upon  that  subject. 

It  is  urged  that  all  these  decisions  have  been  overruled  by  the 
Supreme  Court  of  the  state,  in  the  later  case  of  the  State  of 
Iowa,  ex  relatione,  v.  The  County  of  Wapello  (13  Iowa,  390),  and  it 
is  msisted  that  in  cases  mvolviug  the  construction  of  a  state  law  or 
constitution,  this  court  is  bound  to  follow  the  latest  adj  udication  of 
the  highest  court  of  the  state.  Leffingvvell  v.  Warren  (2  Black,  599) 
is  relied  upon  as  authority  for  the  proposition.     In  that  case  this 
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court  Siiiil  it  would  follow  "the  latest  settled  adjudications." 
Whether  the  juilgnient  m  question  can,  under  the  circumstances,  be 
deemed  to  come  within  that  category,  it  is  not  now  necessary  to 
determine.  It  camiot  be  expected  that  this  court  will  follow  every 
such  oscillation,  from  wliatever  cause  arising,  that  may  possibly 
occur.  The  earlier  decisions,  we  thmk,  are  sustained  by  reason  and 
aut  horit y.  They  are  in  harmony  with  the  adjudications  of  sixteen 
states  of  the  L'nion.  j\lany  of  the  cases  m  the  other  states  are 
marked  by  the  profoundest  legal  ability. 

The  late  case  in  Iowa,  and  two  other  cases  of  a  kmdred  character 
in  another  state,  also  overruUng  earlier  adjudications,  stand  out,  as 
far  as  we  are  advised,  m  unenviable  solitude  and  notoriety.  How- 
ever we  may  regard  the  late  case  in  Iowa  as  affecting  the  future,  it 
can  have  no  effect  upon  the  past.  "  The  sound  and  true  rule  is, 
that  if  the  contract,  when  made,  was  valid  by  the  laws  of  the  state 
as  then  exjiounded  by  all  departments  of  the  government,  and  ad- 
ministered m  its  courts  of  justice,  its  validity  and  obligation  cannot 
Ik?  impaired  by  any  subsequent  action  of  legislation,  or  decision  of 
its  courts  altering  the  construction  of  the  law."  (The  Ohio  Life  & 
Trust  Co.  V.  Del)olt,  16  Howard,  432.) 

The  same  principle  applies  where  there  is  a  change  of  judicial 
decision  as  to  the  constitutional  power  of  the  legislature  to  enact 
the  law.  To  this  rule,  thus  enlarged,  we  adhere.  It  is  the  law  of 
this  court.  It  rests  upon  the  plainest  principles  of  justice.  To 
lioltl  othenuse  would  be  as  unjust  as  to  hold  that  rights  acquired 
under  a  statute  may  be  lost  by  its  repeal.  The  rule  embraces  this 
case.  .  .  . 

We  are  not  unmmdful  of  the  importance  of  uniformity  in  the 
decisions  of  this  court,  and  those  of  the  highest  local  courts,  giving 
constructions  to  the  laws  and  constitutions  of  their  own  states.  It 
is  the  settled  rule  of  this  court  in  such  cases,  to  follow  the  decisions 
of  the  state  courts.  But  there  have  been  heretofore,  in  the  judicial 
history  of  this  court,  as  doubtless  there  will  be  hereafter,  many 
exceptional  cases.  We  shall  never  immolate  truth,  justice,  and  the 
law,  l>ecau.se  a  state  tribunal  has  erected  the  altar  and  decreed  the 
sacrifice. 

The  judgment  below  is  reversed,  and  the  cause  remanded  fpr 
further  proceedings  in  conformity  to  this  opinion. 

MiLLKii,  J.,  dissentmg.  .  .  . 

Thus  we  are  to  have  two  courts,  sitting  within  the  same  jurisdic- 
tion, deciding  upon  the  same  rights,  arising  out  of  the  same  statute, 
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yet  always  arriving  at  opposite  results,  with  no  common  arbiter  of 
their  differences.  There  is  no  hope  of  avoiding  this,  if  this  court 
adheres  to  its  ruling.  For  there  is  in  this  court  no  power,  hi  this 
class  of  cases,  to  issue  its  writ  of  error  to  the  state  court,  and  thus 
compel  a  uniformity  of  construction,  l)ecause  it  is  not  pretended 
that  cither  the  statute  of  Iowa,  or  its  constitution,  or  the  decision 
of  its  courts  thereon,  are  in  conflict  with  the  Constitution  of  the 
United  States,  or  any  law  or  treaty  made  under  it.  .  .  . 

The  general  princi])le  is  not  controverted  by  the  majority,  that 
to  the  highest  courts  of  the  state  belongs  the  right  to  construe  Its 
statutes  and  its  constitution,  except  where  they  may  conflict  with 
the  Constitution  of  the  United  States,  or  some  statute  or  treaty 
made  under  it.  Nor  is  it  denied  that  when  such  a'  construction 
has  been  given  by  the  state  court,  that  this  court  is  bound  to  follow 
it.  .  .  . 

The  only  special  charge  which  this  court  has  over  contracts, 
be^^ond  any  other  court,  is  to  declare  judicially  whether  the  statute 
of  a  state  impairs  their  obligation.  No  such  question  arises  here, 
for  the  plaintiff  claims  under  and  by  virtue  of  the  statute  which  is 
here  the  subj  ect  of  discussion.  Neither  is  there  any  question  of  the 
obligation  of  contracts,  or  the  right  to  enforce  them.  The  cjuestion 
goes  behind  that.  We  are  called  upon,  not  to  construe  a  contract, 
nor  to  determine  how  one  shall  be  enforced,  but  to  decide  whether 
there  ever  was  a  contract  made  in  the  case.  To  assume  that  there 
was  a  contract,  which  contract  is  about  to  be  violated  by  the  deci- 
sions of  the  state  court  of  Iowa,  is  to  l^eg  the  very  question  in  dis- 
pute. In  deciding  this  question  the  court  is  called  upon,  as  the 
court  in  Iowa  was,  to  construe  the  constitution  of  the  state.  It  is 
a  grave  error  to  suppose  that  this  court  must,  or  should,  determine 
this  upon  any  principle  which  would  not  l)e  equally  binding  on  the 
courts  of  lov/a,  or  that  the  decision  should  depend  upon  the  fact 
that  certain  parties  had  purchased  bonds  which  were  supposed  to 
be  valid  contracts,  when  they  really  were  not. 

The  Supreme  Court  of  Iowa  is  not  the  first  or  the  only  court 
which  has  changed  its  rulings  on  questions  as  important  as  the  one 
now  presented.  I  understand  the  doctrine  to  be  in  such  cases,  not 
that  the  law  is  changed,  but  that  it  was  always  the  same  as  ex- 
pounded by  the  later  decision,  and  that  the  former  decision  was 
not,  and  never  had  been,  the  law,  and  is  overruled'  for  that  XQvy 
reason.  The  decision  of  this  court  contravenes  this  principle,  and 
holds  that  the  decision  of  the  court  makes  the  law,  and  in  fact,  that 
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the  same  statute  or  constitution  means  one  thing  in  1853,  and  an- 
other thing  in  lSo9.  For  it  is  impliedly  conceded,  that  if  these 
bonds  had  been  issued  since  the  more  recent  decision  of  the  Iowa 
court,  this  court  would  not  hold  them  valid.  .  .  . 


HAWTHORNE  v.   CALEF. 

Supreme  Court  of  the  United  States.     1865. 

[2  Wdkice,  10.] ' 

Error  to  the  Supreme  Court  of  Maine. 

Ha\\-thome,  having  supplied  a  railroad  corporation  of  Maine 
with  materials  and  having  obtained  a  judgment  against  the  corpor- 
ation and  having  been  unable  to  get  satisfaction,  brought  action 
against  a  stockholder,  Calef,  in  rehance  upon  provisions  of  the 
charter  that  shares  of  individual  stockholders  should  be  liable  for 
del)ts  of  the  corporation,  and  that  in  case  of  deficiency  of  attachable 
coriwrate  property  the  individual  property  of  any  stockholder 
should  be  liable  to  the  amount  of  his  stock  for  debts  of  the  corpora- 
tion and  might  be  taken  in  execution  on  a  judgment  against  the 
corporation,  and  that  the  creditor  after  judgment  against  the  cor- 
poration should  have  the  option  of  an  action  on  the  case  against 
any  stockholder  for  the  purpose  of  taking  his  property  on  execution 
to  an  extent  not  beyond  the  amount  of  his  stock.  After  the  debt 
was  contracted,  the  legislature  passed  a  statute  repealing  the  indi- 
vidual liability  clause  of  the  charter.  The  Supreme  Court  of 
Maine  uphckl  this  repeal  and  gave  judgment  accordingly. 

Curtis,  for  plaintiff  in  error;  and  Shepley,  contra. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

The  question  upon  the  provisions  of  the  charter  of  the  railroad 
company  —  in  connection  with  the  sale  of  the  property  by  the 
pkiiiitiff  to  the  corporation,  out  of  which  this  debt  accrued  —  is, 
\vh<-thfr  a  contract,  express  or  implied,  existed  between  him  and 
the  stockholder  ? 

It  i.s  a.s.serted,  in  behalf  of  the  latter,  that  a  contract  existed  only 
Ix-twwn  the  creditors  and  the  corporation;  and  that  the  obUgation 

>  The  reporter's  Btatcment  has  not  been  reprinted.  Neither  that  statement 
nor  the  opinion  indicates  the  procedure  in  the  state  courts.  —  Ed. 
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of  the  stockholder  rests  entirely  upon  a  statutory  liability,  destitute 
of  any  of  the  elements  of  a  contract. 

Without  stopping  to  discuss  the  question  upon  the  clause  of  the 
statute,  we  think  that  the  case  falls  within  the  principle  of  Wood- 
ruff V.  Trapual  (10  Howard,  190),  and  Curran  v.  State  of  Arkansas 
(15  Id.  304)  heretofore  decided  hi  this  court. 

In  the  first  of  these  cases,  the  charter  of  the  bank  provided  that 
the  bills  and  notes  of  the  mstitution  should  be  received  in  all  pay- 
ment of  tk'bts  due  to  the  state.  The  bank  was  chartered  2d 
November,  183G.  On  the  10th  January,  1845,  this  provision  was 
repealed,  and  the  cpiestion  was,  whether  or  not,  after  this  repeal,  the 
bills  and  notes  of  the  Ijank,  outstanding  at  the  time,  were  receivable 
for  debts  due  to  the  state.  The  court  held,  after  a  very  full  exami- 
nation, that  the  clause  in  the  charter  constituted  a  contract  with 
tlie  holders  of  tlie  bills  and  notes  on  the  part  of  the  state,  and  that 
the  repealing  act  was  void  as  impairhig  the  obligation  of  the  con- 
tract. 

In  the  second  case,  the  charter  of  the  bank  contained  a  pledge  or 
assurance  that  certain  funds  deposited  therein  should  be  devoted  to 
the  payment  of  its  debts.  It  was  held  by  the  court,  that  this 
constituted  a  contract  with  the  creditors,  and  that  the  acts  of  the 
legislature  withdrawing  these  funds  were  void,  as  impairing  the 
obligation  of  the  contract. 

Now,  it  is  quite  clear  that  the  personal  liability  clause  in  the  char- 
ter, in  the  present  case,  pledges  the  liability  or  guarantee  of  the 
stockholders,  to  the  extent  of  their  stock,  to  the  creditors  of  the 
company,  and  to  which  pledge  or  guarantee  the  stockholders,  by 
subscribing  for  stock  and  becoming  members  of  it,  have  assented. 
They  thereby  virtually  agree  to  become  security  to  the  creditors 
for  the  payment  of  tiie  debts  of  the  company,  which  have  been  con- 
tracted upon  the  faith  of  this  liability.  .  .  . 

There  is  another  view  of  the  case,  involvmg  a  violation  of  the 
principal  contract  between  the  creditors  and  the  coqioration, 
which  we  think  equally  conclusive  against  tho  judgment  of  the 
court  below.  This  view  rests  upon  a  principle  decided  in  Bronson 
V.  Kinzie  (1  Howard,  311),  and  the  several  subsequent  cases  of  this 
class.  .  .  .  Now,  applying  the  principle  of  this  class  of  cases  to  the 
present  one,  by  the  clause  in  the  charter  subjectuig  the  property  of 
the  stockholder,  he  becomes  liable  to  the  creditor,  in  case  of  the  m- 
ability  or  insolvency  of  the  company  for  its  debts,  to  the  extent  of 
his  stock.  The  creditor  had  this  security  when  the  debt  was  con- 
tracted with  the  company  over  and  above  its  responsibility.     This 
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remedy  the  repealin£^  act  has  not  merely  modified  to  the  prejudice 
of  the  creditor,  but  has  altogether  abolished,  and  thereby  impaired 
the  obligation  of  his  contract  with  the  company. 

We  'ire  of  opinion,  upon  both  of  the  grounds  above  recited,  that 
the  court  below  erred.  Judgment  reversed} 


VOX  HOFFMAN   v.  CITY   OF  QIJINCY. 

Supreme  Court  of  the  United  States.     1867. 

[-4  Wallace,  535.]  ^ 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois. 

\\m\  HofTman,  o^^^ler  of  interest  coupons  which  had  been  at- 
tached to  bomls  of  the  city  of  Quincy,  obtained  a  judgment  upon 
the  coupons.  An  execution  was  issued,  and  was  returned  unsatis- 
fitNl.  Thereuiion  he  prayed  that  a  writ  of  mandamus  be  issued, 
commanding  the  city  and  its  proper  officers  to  levy  a  special  tax 
sufficient  to  pay  that  judgment  and  costs,  in  accordance  with  acts 
of  the  lUuiois  legislature  in  1851,  1853,  and  1857,  mider  which  the 
bonds  were  issued  for  railroad  purposes,  and  by  which  the  city  was 
authorized  to  collect  a  special  annual  tax  sufficient  to  pay  the  in- 
terest upon  bonds  issued  for  railroad  purposes  and  was  required  to 
apply  the  jiroceeds  to  no  other  purpose  whatsoever.  The  city's 
answer  relied  upon  an  act  of  the  legislature  in  1863,  forbidding  a 
tax  of  mc^re  than  fifty  cents  on  each  hundred  dollars  and  repealing 
conflicting  acts,  and  averred  in  effect  that  the  amount  to  be  reafized 
by  the  new  rate  would  not  exceed  current  expenses.  On  demurrer 
to  the  answer,  judgment  was  given  for  the  city. 

McKinnon  and  Merrick,  for  the  plaintiff  in  error;  and  Gushing 
and  Ewing,  contra. 

SwAYNE,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  laws  which  subsist  at  the  time  and  place  of  the  making  of  a 
contract,  and  where  it  is  to  be  performed,  enter  into  and  form  a  part 
of  it,  as  if  they  were  expressly  referred  to  or  incorporated  in  its 

>  Compare  Pittsburg  Stc-d  Co.  v.  Baltimore  Equitable  Society,  226  U.  S.  455 
(1913).  —  Ed. 

»  The  rcporter'a  statement  has  not  been  reprinted.  —  Ed. 
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terms.  This  principle  embraces  alike  those  which  affect  its  valid- 
ity, construction,  di.scluirgo,  and  enforcement.  Illustratioas  of 
this  proposition  are  found,  in  the  obligation  of  the  debtor  to  pay 
interest  after  the  maturity  of  the  debt,  where  the  contract  is  silent; 
in  the  liabihty  of  the  drawer  of  a  protested  bill  to  pay  exchange  and 
damages,  and  in  the  right  of  the  drawer  and  indorser  to  require 
proof  of  demand  and  notice.  These  are  as  much  incidents  and  con- 
ditions of  the  contract  as  if  they  rested  upon  the  basis  of  a  distinct 
agreement.  Green  v.  Biddle,  8  Wheat.  92;  Bronson  v.  Kinzie,  1 
How.  319;  McCracken  v.  Hayward,  2  Id.  612;  People  v.  Bond,  10 
Cal.  570;  Ogdcn  v.  Saunders,  12  Wheat.  231.  .  .  . 

A  statute  of  frauds  embracing  a  pre-existing  parol  contract  not 
before  required  to  be  in  writing  would  affect  its  validity.  A  statute 
declaring  that  the  word  ton  should  thereafter  be  held,  in  prior  as 
well  as  subsequent  contracts,  to  mean  half  or  double  the  weight 
before  prescribed,  would  affect  its  construction.  A  statute  pro- 
viding that  a  previous  contract  of  indebtment  may  be  extinguished 
by  a  process  of  bankruptcy  would  mvolve  its  discharge,  and  a 
statute  forbidding  the  sale  of  any  of  the  debtor's  property,  under  a 
judgment  upon  such  a  contract,  would  relate  to  the  remedy. 

It  cannot  be  doubted,  either  upon  principle  or  authority,  that 
each  of  such  laws  passed  by  a  state  would  impair  the  obligation  of 
the  contract,  and  the  last-mentioned  not  less  than  the  first.  No- 
thing can  be  more  material  to  the  obligation  than  the  means  of  en- 
forcement. Without  the  remedy  the  contract  may,  indeed,  in  the 
sense  of  the  law,  be  said  not  to  exist,  and  its  obligation  to  fall  within 
the  class  of  those  moral  and  social  duties  which  depend  for  their 
fulfilment  wholly  upon  the  will  of  the  mdividual.  The  ideas  of 
validity  and  remedy  are  inseparable,  and  both  are  parts  of  the 
obligation,  which  is  guaranteed  by  the  Constitution  against  in- 
vasion. .  .  . 

The  right  to  imprison  for  debt  is  not  a  part  of  the  contract.  It  is 
regarded  as  penal  rather  than  remedial.  The  states  may  abolish  it 
whenever  they  think  proper.  Beers  v.  Haughton,  9  Peters,  359; 
Ogden  V.  Saunders,  12  Wheaton,  230;  Mason  v.  Haile,  12  Id.  373; 
Sturges  V.  Cro^vnmshield,  4  Id.  200.  They  may  also  exempt  from 
sale,  under  execution,  the  necessary  implements  of  agriculture,  the 
tools  of  a  mechanic,  and  articles  of  necessity  in  household  furniture. 
It  is  said:  "  Regulations  of  this  description  have  always  been  con- 
sidered in  every  civilized  community  as  properly  belonging  to  the 
remedy,  to  l^e  exercised  by  every  sovereignty  accordmg  to  its  o^^^l 
views  of  policy  and  humanity." 
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It  is  competent  for  the  states  to  change  the  form  of  the  remedy, 
or  to  modify  it  otherwise,  as  they  may  see  fit,  provided  no  substan- 
tial right  secured  by  tlie  contract  is  thereby  impaired.  No  attempt 
lias  biiMi  made  to  fix  definitely  the  line  between  alterations  of  the 
remedy,  which  are  to  be  tleemed  legitimate,  and  those  which,  under 
the  form  of  modifying  the  remedy,  impair  substantial  rights. 
Every  case  nmst  be  determmed  upon  its  o\vn  circumstances.  When- 
ever the  result  last  mentionetl  is  produced  the  act  is  within  the  pro- 
hibition of  the  Constitution,  and  to  that  extent  void.  Bronson  v. 
Kinzie,  1  Howard,  311;  McCracken  v.  Hayward,  2  Id.  608. 

If  these  doctrines  were  res  ititegrae  the  consistency  and  soundness 
of  the  n^osoning  which  maintains  a  distinction  between  the  contract 
and  the  remedy  —  or,  to  speak  more  accurately,  between  the 
reinedy  and  the  other  parts  of  the  contract  —  might  perhaps  well 
beduul)totl.  1  Kent's  Commentaries,  456;  Sedgwick  on  Stat,  and 
Cons.  Law,  652;  Mr.  Justice  Washington's  dissenting  opinion  in 
Mason  v.  Haile,  12  Wheaton,  379.  But  they  rest  in  this  court  upon 
a  fountlation  of  authority  too  firm  to  be  shaken;  and  they  are  sup- 
ported by  such  an  array  of  judicial  names  that  it  is  hard  for  the 
mind  not  to  feel  constrained  to  believe  they  are  correct.  The  doc- 
trine uix)n  the  subject  established  by  the  latest  adjudications  of 
tliis  court  render  the  distinction  one  rather  of  form  than  substance. 

When  the  bonds  in  question  were  issued  there  were  laws  in  force 
which  authorized  and  required  the  collection  of  taxes  sufficient  in 
iunount  to  meet  the  interest,  as  it  accrued  from  time  to  time,  upon 
the  entire  debt.  But  for  the  act  of  the  14th  of  February,  1863, 
there  woidd  be  no  difficulty  in  enforcing  them.  The  amount  per- 
mitted to  be  collected  by  that  act  will  be  insufficient;  and  it  is  not 
certain  that  anything  will  be  yielded  applicable  to  that  obj  ect.  To 
the  extent  of  the  deficiency  the  obligation  of  the  contract  will  be 
impaired,  and  if  there  be  nothing  applicable,  it  may  be  regarded  as 
annulled.  A  right  without  a  remedy  is  as  if  it  were  not.  For  every 
beneficial  purpose  it  may  be  said  not  to  exist. 

It  is  well  settled  that  a  state  may  disable  itself  by  contract  from 
exercising  its  taxing  power  in  particular  cases.  New  Jersey  v.  Wil- 
son, 7  Cranch,  160;  Dodge  v.  Woolsey,  18  Howard,  331;  Piqua 
Branch  v.  Knooj),  1 6  Id.  33 1 .  It  is  equally  clear  that  where  a  state 
has  authorized  a  municipal  corporation  to  contract  and  to  exercise 
the  i»wcr  of  local  taxation  to  the  extent  necessary  to  meet  its  en- 
gag«'menU,  the  power  thus  given  cannot  be  withdrawn  until  the 
contract  is  satisfied.  The  state  and  the  corporation,  in  such  cases, 
arc  etjually  bound.     The  power  given  becomes  a  trust  which  the 
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donor  cannot  annul,  and  which  the  donee  is  bound  to  execute;  and 
neitlier  the  state  nor  the  corporation  can  any  more  impair  the  obli- 
gation of  the  contract  in  this  way  than  in  any  other.  People  v. 
Bell,  10  California,  570;  Dominic  v.  Sayre,  3  Sandford,  555. 

The  laws  re(}uiring  taxes  to  the  requisite  amount  to  be  collected, 
in  force  when  the  bonds  were  issued,  are  still  in  force  for  all  the  pur- 
poses of  this  case.  The  act  of  1803  is,  so  far  as  it  affects  these 
bonds,  a  nullity.  It  is  the  duty  of  the  city  to  impose  and  collect 
the  taxes  in  all  respects  as  if  that  act  had  not  been  passed,  A  dif- 
ferent result  would  leave  ncjthing  of  the  contract,  but  an  abstract 
right  —  of  no  practical  value  —  and  render  the  protection  of  the 
Constitution  a  shadow  and  a  delusion. 

The  Circuit  Court  erred  in  overruling  the  application  for  a  man- 
damus. The  judgment  of  that  court  is  reversed,  and  the  cause 
will  be  remanded,  with  instructions  to  proceed. 

Remanded,  with  instructions  to  proceed  in  conformity  with  this 
oyinion. 


RAILROAD   COMPANY  v.  McCLURE 
Supreme  Court  of  the  United  States.     1871. 

[10  Wallace,  511.]  ^ 

Error  to  the  Supreme  Court  of  Iowa. 

In  the  District  Court  of  Washington  County,  Iowa,  a  bill  in 
equity  was  filed  by  McClure  and  others,  seeking  to  enjoin  the  collec- 
tion of  taxes  which  were  to  be  applied  in  the  pajonent  of  interest 
upon  bonds  issued  by  that  county  to  the  Ohio  and  Mississippi  Rail- 
road Company.  The  court  below  having  enjoined  the  collection, 
on  the  ground  that  the  bonds  were  void  under  the  constitution  of 
Iowa,  the  Supreme  Court  of  Iowa,  on  appeal,  affirmed  the  decree. 
Thereupon,  the  record  showing  that  in  the  highest  court  of  the  state 
the  unsuccessful  contention  was  made  "  that  the  decision  of  the 
court  below  violated  that  clause  in  the  Constitution  of  the  United 
States  which  provides  that  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts,"  this  Avrit  of  error  was  taken,  under  the 
25th  section  of  the  Judiciary  Act  of  1789,  wherein  it  is  enacted  that 

^  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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final  jiKl^nnents  in  the  highest  court  of  a  state  where  is  drawn  in 
question'the  varulity  of  a  statute  of,  or  authority  exercised  under, 
any  state  on  the  ground  of  their  being  repugnant  to  the  .  .  .  Con- 
stitution of  the  Uniteil  States,  and  the  decision  is  in  favor  of  vahd- 
ity,  may  be  rcH^xamineii  and  reversed  or  affirmed  in  the  Supreme 
Court  of  the  United  States. 

Granl,  for  the  pUiintiff  in  error,  referred  to  cases  in  the  Supreme 
Court  of  Iowa  to  show  that,  at  the  time  when  the  bonds  were  issued, 
the  constitution  of  that  state,  now  construed  by  its  courts  in  the 
dei-ision  below  so  as  not  to  authorize  the  issue  by  counties  of  rail- 
road bonds,  had  been  construed  so  as  to  authorize  such  issues;  and 
arguetl  that  the  later  interpretation,  adverse  to  the  vaUdity  of  the 
bonils,  impaired  the  obligations  of  a  contract;  as  this  court  had 

decideil.' 

SwAYNE,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

The  question  of  the  vahdity  of  the  bonds  is  not  one  of  Federal 
jurisdiction.  The  Constitution  of  the  United  States  declares 
(Article  I,  §  10)  that  no  state  shall  pass  a  law  "impairing  the  obliga- 
tion of  contracts."  The  constitution  of  a  state  is  undoubtedly  a 
law  within  the  meaning  of  this  prohibition.  A  state  can  no  more 
do  what  is  thus  forbidden  by  one  than  by  the  other.  There  is  the 
same  impediment  in  the  way  of  both.  But  the  state  has  passed  no 
law  upon  the  subject,  and  the  constitution  of  the  state,  which,  as 
con.strued  by  the  Supreme  Court  of  the  state,  has  worked  the  result 
complained  of,  was  in  force  when  the  bonds  were  issued.  The  25th 
section  of  t!ie  Judiciary  Act  of  1789  specifies  the  questions  of  which 
we  can  take  cognizance  in  this  class  of  cases,  and  expressly  excludes 
all  others  from  our  consideration.  It  is  clear  that  the  question 
before  us  is  not  within  the  affirmative  category. 

If  the  case  had  been  brought  up  from  the  Circuit  Court  under  the 
22d  section  of  the  Judiciary  Act,  this  question  and  all  others  arising 
on  the  record,  would  have  been  open  for  examination.  The  25th 
section  is  more  limited  in  its  operation. 

The  case  will  be  dismissed  for  want  of  jurisdiction,  and 
remanded  to  the  court  whence  it  came. 

»  Citing  Gclpcke  v.  Dubuque,  ante,  p.  342  (1864).  —  Ed. 
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SALT  COMPANY  v.   EAST  SAGINAW. 

Supreme  Court  of  the  United  States.     1872. 
Ii;5  ira//ace,  373.]  I 

Error  to  the  Supremo  Court  of  Michigan. 

The  East  Saginaw  Salt  Manufacturing  Company  souglit  an  in- 
junction against  the  levying  and  enforcing  of  a  tax  on  real  estate 
owned  by  it.  On  Feb.  15,  1859,  an  act  of  the  legislature  of  Michi- 
gan had  provided:  "Seel.  .  .  .  All  companies  or  corporations 
formed  or  that  may  be  formed  for  the  purpose  of  boring  for  and 
manufacturhig  salt  in  this  state,  and  any  and  all  individuals  en- 
gaged or  to  be  engaged  in  such  manufacture,  shall  be  entitled  to  the 
provisions  of  this  act.  Sec.  2.  All  property,  real  or  personal,  used 
for  the  purpose  mentioned,  .  .  .  shall  be  exempt  from  taxation  for 
any  purpose.  Sec.  3.  There  shall  be  paid  from  the  treasury  of  the 
state,  as  a  bounty,  to  any  individual,  or  company,  or  corporation, 
the  sum  of  ten  cents  for  each  and  every  bushel  of  salt  manufactured 
by  such  individual  company,  or  corporation,  from  water  obtained 
by  boring  in  this  state.  Provided,  That  no  such  bounty  shall  be 
paid  until  such  individual,  company,  or  corporation  shall  have  at 
least  5000  bushels  of  salt  manufactured."  The  bill  alleged  that  in 
April,  1859,  the  company  was  organized  as  a  corporation  under  the 
general  laws  of  IMichigan,  for  the  purpose  of  manufacturing  salt 
from  water  to  be  obtained  in  the  state,  and  that  the  land  in  question 
had  been  in  use  by  it  for  that  purpose.  A  demurrer  to  the  bill  was 
overruled;  but  the  Supreme  Court  of  Michigan  reversed  the  decree 
of  the  court  below,  and  dismissed  the  bill,  on  the  ground  that  the 
act  of  1859  had  been  amended  by  an  act  of  March  15,  1861,  which 
had  lunited  the  tax  exemption  to  five  years  from  the  organization 
of  a  company  or  corporation. 

M.  H.  Carpenter,  for  plaintiff  in  error;  and  B.  J.  Brown,  contra. 

Bradley,  J.,  delivered  the  opinion  of  the  court. 

It  is  unnecessary  at  this  time  to  discuss  the  question  of  power  on 
the  part  of  a  state  legislature  to  make  a  contract  exempting  certain 
property  from  taxation.  Such  a  power  has  been  frequently  as- 
serted and  sustained  by  the  decisions  of  this  court.  New  Jersey  v. 
Wilson,  7  Cranch,  164;  Gordon  v.  Ajipcal  Tax  Court,  3  Howard, 
133;  Piqua  Bank  v.  Knoop,  16  Id.  369;  Ohio  Life  and  Trust  Co.  i'. 
Debolt,  Id.  416;  Dodge  v.  Woolsey,  18  Id.  331;  Jefferson  Bank  v. 

*  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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Skelly.  1  Black.  43G:  McGee  v.  Mathis,  4  Wallace,  143;  Home  of 
the  FrieuclU^s  r.  Rouse,  8  Id.  430;  Wilniing-toii  Railroad  v.  Reid, 
13  Wall.  2()4. 

The  question  iu  this  case  is,  whether  any  contract  was  made  at 
all;  iuul.  if  there  w:is,  whether  it  was  a  contract  determmable  at 
will,  or  of  jXTpetual  oliligation  ? 

Hail  the  plaintiff  in  error  been  incorporated  by  a  special  charter, 
iuul  had  that  charter  contained  the  provision,  that  all  its  lands  and 
pR)piTty  useil  in  the  manufacture  of  salt  should  forever,  or  during 
the  continuance  of  its  charter,  be  exempt  from  taxation,  and  had 
that  charter  been  accepted  and  acted  on,  it  would  have  constituted 
a  contract.  But  the  case  before  us  is  not  of  that  kind.  It  declares, 
in  puri>ort  and  effect,  that  all  corporations  and  individuals  who 
shall  numufacture  salt  in  Michigan  from  water  obtained  by  boring 
in  that  state,  shall  be  exempt  from  taxation  as  to  all  property  used 
for  that  purjwse,  and,  after  they  shall  have  manufactm-ed  5000 
bushels  of  salt,  they  shall  receive  a  bounty  of  10  cents  per  bushel. 
That  is  the  whole  of  it.  As  the  Supreme  Court  of  Michigan  says, 
it  is  a  bounty  law,  and  nothing  more;  a  law  dictated  by  public 
policy  and  the  general  good,  like  a  law  offering  a  bounty  of  fifty 
cents  for  the  killing  of  every  wolf  or  other  destructive  animal.  Such 
a  law  is  not  a  contract  except  to  bestow  the  promised  bounty  upon 
those  who  earn  it,  so  long  as  the  law  remains  unrepealed.  There  is 
no  pledge  that  it  shall  not  be  repealed  at  any  time.  As  long  as  it 
remains  a  law  every  inhabitant  of  the  state,  every  corporation  hav- 
ing the  requisite  power,  is  at  liberty  to  avail  himseK,  or  itself,  of  its 
advantixgcs,  at  will,  by  complying  with  its  terms,  and  doing  the 
tlungs  which  it  promises  to  reward,  but  is  also  at  liberty,  at  any 
tune,  to  abandon  such  a  course.  There  is  no  obhgation  on  any 
person  to  comply  with  the  conditions  of  the  law.  It  is  a  matter 
purely  voluntary;  and,  as  it  is  purely  voluntary  on  the  one  part,  so 
it  is  purely  volimtary  on  the  other  part;  that  is,  on  the  part  of  the 
legislature,  to  continue,  or  not  to  continue,  the  law.  The  law  in 
fjuestion  says  to  all :  You  shall  have  a  bounty  of  10  cents  per  bushel 
for  all  salt  manufactured,  and  the  property  used  shall  be  free  from 
taxes.  But  it  does  not  say  how  long  this  shall  continue ;  nor  do  the 
parties  who  enter  upon  the  business  promise  how  long  they  will 
continue  the  manufacture.  It  is  an  arrangement  determinable  dj 
the  will  of  either  of  the  parties,  as  much  so  as  the  hiring  of  a  laboring 
man  by  the  day. 

If  it  Ije  objected  that  such  a  view  of  the  case  exposes  parties  to 
hardship  and  injustice,  the  answer  is  ready  at  hand,  and  is  this:  It 


SALT   COMPANY    V.    EAST   SAGINAW.  355 

will  not  bo  prosumod  that  tho  logisJature  of  a  sovereign  state  will  do 
acts  that  inflict  hardship  and  injustice. 

The  case  differs  entirely  from  those  laws  and  charters  which  have 
been  adjudgofl  to  be  irrevocable  contracts. 

Charters  granted  to  private  corporations  are  held  to  be  contracts. 
Powers  and  privileges  are  conferred  by  the  state,  and  correspond- 
ing duties  and  obligations  arc  assumed  by  the  corporation.  And  if 
no  right  to  alter  or  repeal  is  reserved,  stipulations  as  to  taxation,  or 
as  to  any  other  matter  within  the  power  of  the  legislature,  are  bind- 
ing on  both  parties;  and  so  corporations  formed  under  general 
laws  in  place  of  special  charters,  like  the  Ohio  banks  under  the  gen- 
eral banking  law  of  that  state,  are  entitled  to  the  benefit  of  specific 
provisions  and  exemptions  contained  in  those  laws,  which  are  re- 
garded in  the  same  light  as  if  inserted  in  special  charters.  "  The 
act  is  as  special  to  each  bank,"  says  Justice  McLean,  delivering  the 
opinion  of  this  court,  "  as  if  no  other  institution  were  incorporated 
under  it."  Piqua  Bank  v.  Knoop,  16  Howard,  380.  In  such  cases 
the  scope  of  the  act  takes  in  the  whole  period  for  which  the  corpora- 
tion is  formed.  The  language  means  that,  during  the  existence  of 
any  corporation  formed  under  the  act,  the  stipulation  or  exemption 
specified  in  it  is  to  operate. 

The  act  under  consideration  cannot  be  interpreted  on  this  prin- 
ciple. It  applies  to  individuals  as  well  as  corporations,  and  to  all 
corporations  having  power  to  manufacture  salt.  Now,  in  the  case 
of  individuals,  must  it  be  construed  to  mean  that,  as  long  as  the 
individual  lives  and  manufactures  salt,  the  state  will  pay  him  the 
bounty  of  ten  cents  on  the  bushel,  and  exempt  his  property  from 
taxation  ?  Can  the  law  never  be  repealed  as  to  those  who  have 
once  commenced  the  manufacture  ?  Such  a  construction  could 
never  have  been  intended.  In  its  nature  it  is  a  general  law,  regula- 
tive of  the  internal  economy  of  the  state,  and  as  much  subject  to 
repeal  and  alteration  as  a  law  forbidding  the  killing  of  game  in 
certain  seasons  of  the  year.  Its  continuance  is  a  matter  of  public 
policy  only;  and  those  who  rely  on  it  must  base  their  reliance  on 
the  free  and  voluntar}^  good  faith  of  the  legislature.  For  the  bene- 
fit of  sheep-growers  in  some  states  dogs  are  subjected  to  a  severe 
tax.  Could  not  the  legislature  repeal  such  a  law  ?  If  Congress 
establishes  a  tariff  for  the  protection  of  certain  manufactures,  does 
that  amount  to  a  contract  not  to  change  it  ? 

In  short,  the  law  does  not,  in  our  judgment,  belong  to  that  class 
of  laws  which  can  be  denominated  contracts,  except  so  far  as  they 
have  been  actually  executed  and  complied  with.    There  is  no  stipu- 


356  THE  CONTRACT  CLAUSE. 

lation.  express  or  iiiiplieJ,  that  it  shall  not  be  repealed.  General 
encouragements,  held  out  to  all  persons  indiscriminately,  to  engage 
in  a  particular  traile  or  manufacture,  whether  such  encouragement 
be  in  the  shape  of  bounties  or  drawbacks,  or  other  advantage,  are 
always  uniler  the  legislative  control,  and  may  be  discontinued  at 
^y  ji„^e^  Judgment  affirmed. 


WHITE  I'.   HART. 

Supreme  Court  of  the  United  States.     1872. 

[13  Wallace,  646.] 

Error  to  the  Supreme  Court  of  Georgia. 

P.  Phillips  and  Broyles,  for  plaintiff  in  error. 

SwAYNE,  J.,  .  .  .  delivered  the  opinion  of  the  court. 

The  suit  was  instituted  by  the  plaintiff  in  error  on  the  10th  of 
January.  180G,  in  the  Superior  Court  of  Chattooga  County.  He 
declared  upon  a  promissory  note  made  to  him  by  the  defendants  in 
error  for  twelve  hundred  and  thirty  dollars,  dated  February  9th, 
IS.jO,  and  payable  on  the  1st  of  March,  A.D.  1860.  The  defendant 
pleutled  in  aimtement  that  "  the  consideration  of  the  note  was  a 
slave,"  and  that  by  the  present  constitution  of  Georgia,  made  and 
adopted  since  the  last  pleadings  in  this  case,  the  court  is  prohibited 
to  take  and  exercise  jurisdiction  or  render  judgment  therein.  To 
this  plea  the  plaintiff  demurred.  The  court  overruled  the  demurrer 
and  gave  judgment  for  the  defendants.  The  plaintiff  excepted  and 
removed  the  case  to  the  Supreme  Court  of  the  state,  where  the 
judgment  was  affirmed,  and  the  plaintiff  thereupon  prosecuted  this 
writ  of  error.  The  constitution  of  Georgia  of  1868,  which  is  still 
in  force,  contains  (Art.  5,  §  17,  paragraph  7)  the  following  clause:  — 

"  Provided,  that  no  court  or  officer  shall  have,  nor  shall  the  Gen- 
eral Assembly  give,  jurisdiction  to  try,  or  give  judgment  on,  or  en- 
force any  debt  the  consideration  of  which  was  a  slave  or  the  hire 
thereof.'*'  .  .  . 

The  judgment  we  are  called  upon  to  review  is  sought  to  be  main- 
tained upon  the  following  grounds: 

(1)  That  when  the  constitution  of  1868  was  adopted  Georgia 
was  not  a  state  of  the  Union;  that  she  had  sundered  her  connection 
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as  such,  and  was  a  conquered  territory  wholly  at  the  mercy  of  the 
conqueror;  and  that  hence  the  inhil)ition  of  the  states  by  t.'ie  Con- 
stitution of  the  United  States  to  pass  any  law  impairing  the  ol^liga- 
tion  of  contracts  had  no  application  to  her. 

(2)  That  her  constitution  does  not  affect  the  contract,  but  only 
denies  jurisdiction  to  her  courts  to  enforce  it. 

(3)  That  her  constitution  was  a'Jopted  under  the  dictation  and 
coercion  of  Congress,  and  is  the  act  of  Congress,  rather  than  of  the 
state:  and  that,  though  a  state  cannot  pass  a  law  impairing  the 
validity  of  contracts.  Congress  can,  and  that,  for  this  reason  also, 
the  inhibition  in  the  Constitution  of  the  United  States  has  no  effect 
in  this  case.  .  .  . 

Congress  authorized  the  state  to  frame  a  new  constitution,  and 
she  elected  to  proceed  within  the  scope  of  the  authority  conferred. 
The  result  was  submitted  to  Congress  as  a  voluntary  and  valid 
offering,  and  was  so  received  and  so  recognized  in  the  subsequent 
action  of  that  body.  .  .  .  The  action  of  Congress  upon  the  subject 
cannot  be  inquired  into.  .  .  .  We  may  add,  that  if  Congress  had 
expressly  dictated  and  expressly  approved  the  proviso  in  question, 
such  dictation  and  approval  would  be  without  effect.  Congress 
has  no  power  to  supersede  the  National  Constitution.  .  .  . 

In  the  several  acts  admitting  new  states  the  same  formula  sub- 
stantially is  used  in  all  cases.  It  is,  that  the  state  named  "  shall  be 
and  is  hereby  declared  to  be  one  of  the  United  States  of  America, 
and  is  hereby  admitted  into  the  Union,  upon  an  equal  footing  with 
the  original  states,  in  all  respects  whatsoever."  (Act  of  June  loth, 
1836,  5  Stat,  at  Large,  50.)  In  the  several  Reconstruction  Acts,  the 
language  used  in  this  connection  is,  that  the  state  in  question 
"  shall  be  declared  entitled  to  representation  in  Congress,  and  sena- 
tors and  representatives  shall  be  admitted  therefrom."  (Act  of 
March  2d,  1867,  14  Id.  429;  act  of  March  23d,  1867,  15  Id.  4.) 
"  Shall  be  entitled  and  admitted  to  representation  in  Congress  as  a 
state  of  the  Union,  when,"  etc.  (Act  of  June  25th,  1868,  Id.  73.) 
And,  lastly,  in  the  final  act  as  to  Georgia  —  "  It  is  hereby  declared 
that  the  State  of  Georgia  is  entitled  to  representation  in  the 
Congress  of  the  United  States."  (Act  of  July  15th,  1870,  16  Id. 
364.) 

The  different  language  employed  in  the  two  classes  of  cases 
evinces  clearly  that,  in  the  judgment  of  Congress,  the  reconstructed 
states  hatl  not  been  out  of  the  Union,  and  that  to  bring  them  back 
into  full  communion  with  the  loyal  states,  nothing  was  necessary 
but  to  permit  them  to  restore  their  representation  in  Congress. 
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Without  reference  to  this  element  of  the  case,  we  should  have  come 
to  the  same  oonchision.  But  the  fact  is  one  of  great  weight  in  the 
consideration  of  tlie  subject.  And  we  think  it  is  conclusive  upon 
the  judicial  department  of  the  government.  (Luther  v.  Borden,  7 
Howard,  57.) 

Georgia,  after  her  rebellion  and  before  her  representation  was 
rcstortHl,  had  no  more  power  to  grant  a  title  of  nobility,  to  pass  a 
bill  of  attainder,  an  ex  post  facto  law,  or  law  impairing  the  obligation 
of  contracts,  or  to  do  anything  else  prohibited  to  her  by  the  Consti- 
tution of  the  United  States,  than  she  had  before  her  rebellion  began, 
or  after  her  restoration  to  her  normal  position  in  the  Union.  It  is 
well  settled  by  the  adjudications  of  this  court,  that  a  state  can  no 
more  impair  the  obligation  of  a  contract  by  adopting  a  constitution 
than  by  passing  a  law.  In  the  eye  of  the  constitutional  inhibition 
they  are  sul)stantially  the  same  thing.  .  .  . 

When  the  note  was  executed  and  until  the  constitution  of  1868 
was  adopted,  the  courts  of  the  state  had  unquestionable  jurisdiction 
to  entertain  a  suit  brought  to  enforce  its  collection,  and  if  that  juris- 
diction ceased  it  was  by  reason  of  the  provision  in  the  constitution 
of  the  state,  here  under  consideration.  .  .  . 

When  the  contract  here  in  question  was  entered  into,  ample 
remedies  existed.  All  were  taken  away  by  the  proviso  in  the  new 
constitution.  Not  a  vestige  was  left.  Every  means  of  enforce- 
ment was  denied,  and  this  denial  if  valid  involved  the  annihilation 
of  the  contract.  But  it  is  not  valid.  The  proviso  which  seeks  to 
work  this  result,  is,  so  far  as  all  pre-existing  contracts  are  concerned, 
itst'lf  a  nullity.  It  is  to  them  as  ineffectual  as  if  it  had  no  exis- 
tence. .  .  . 

Judgment  reversed.^ 
Chase,  C.  J.,  dissented  from  this  judgment. 

>  See  Osborn  v.  Nicholson,  13  Wall.  654  (1872).  —  Ed. 
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GUNN  V.  BARRY. 
Supreme  Court  of  the  United  States.     1873. 

[15  Wallace,  GIO.]  i 

Error  to  the  Supreme  Court  of  Georgia. 

P.  Phillips,  for  plaintiff  in  error. 

SwAYNE,  J.,  delivered  the  opinion  of  the  court. 

On  the  12th  of  May,  18G6,  the  plaintiff  in  error  recovered  in  the 
Superior  Court  of  Randolph  County  a  judgment  against  W.  R. 
Hart  for  the  sum  of  S402.30  principal,  and  S 129. GO  interest  up  to 
the  date  of  the  j  udgment,  and  costs.  An  execution  was  issued  upc  n 
the  judgment,  and  placed  in  the  hands  of  the  defendant  in  error  as 
sheriff  of  that  county.  He  was  thereby  commanded  to  make  the 
sums  above  mentioned  and  further  interest  upon  the  principal  from 
the  12th  of  May,  18G6,  and  the  costs.  The  plaintiff  in  error  re- 
quested him  to  levy  upon  a  tract  of  land  of  272|  acres,  belonging 
to  Hart,  the  defendant  in  the  judgment.  Barry  refused.  He  as- 
signed as  the  only  reason  for  his  refusal  that  the  premises  had  been 
set  off  to  Hart  under  the  provisions  of  the  act  passed  by  the  General 
Assembly  of  the  state,  and  approved  October  3d,  1869,  entitled 
"  An  act  to  provide  for  setting  apart  a  homestead  of  realty  and  per- 
sonalty, and  for  the  valuation  of  said  property,  and  for  the  full  and 
complete  protection  and  security  of  the  same  to  the  sole  use  and 
benefit  of  families,  as  required  by  section  first  of  article  seventh  of 
the  constitution,  and  for  other  purposes."  Gunn  thereupon  peti- 
tioned the  Superior  Court  of  the  county,  for  a  writ  of  mandamus  to 
compel  the  sheriff  to  make  the  levy.  The  petition  set  forth  that 
the  land  in  question  was  the  only  property  known  to  him  subject  to 
the  lien  of  his  judgment,  except  a  tract  of  28  acres  of  the  value  of 
$100,  situated  in  the  county  of  Stuart,  which  was  also  included  in 
the  homestead  so  set  apart;  that  the  premises  in  question  were 
worth  the  sum  of  $1300,  and  that  they  embraced  a  much  larger 
number  of  acres  than  the  real  estate  exempt  from  levy  and  sale  by 
the  laws  in  force  when  the  judgment  was  recovered  and  when  the 
debt  on  which  it  was  founded  was  contracted.  It  does  not  appear 
that  these  allegations  were  denied,  and  we  do  not  understand  that 
there  is  any  controversy  upon  the  subject.  After  a  full  hearing  the 
court  affirmed  the  validity  of  the  act  in  its  retrospective  aspect,  and 
gave  judgment  against  the  petitioner.  The  Supreme  Court  of  the 
state  affirmed  this  judgment. 

^  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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The  first  section  of  the  seventh  article  of  the  constitution  of 
Georgia  of  ISGS  provides  that  "  each  head  of  a  family,  or  guardian 
or  trust (V  of  a  family  of  minor  children,  shall  be  entitled  to  a  home- 
stead of  realty  to  the  value  of  S2000  in  specie,  and  personal  property 
to  the  value  of  Si 000  in  specie,  to  be  valued  at  the  time  they  are  set 
apart,  and  no  court  or  ministerial  officer  in  this  state  shall  ever 
have  jurisdiction  or  authority  to  enforce  any  judgment,  decree,  or 
execution  against  said  property  so  set  apart,  including  such  im- 
provement as  may  be  made  thereon,  from  time  to  time,  except 
for  taxt^,  money  borrowed  or  expended  in  the  improvement  of  the 
homestead,  or  for  the  purchase-money  of  the  same,  and  for  labor 
done  thereon,  or  material  furnished  therefor,  or  removal  of  incum- 
brances thereon." 

The  first  section  of  the  act  of  the  3d  October,  1868,  is  in  the  same 
terms. 

It  may  well  be  doubted  whether  both  these  provisions  were  not 
intended  to  lie  wholly  prospective  in  their  effect.  But  as  we  under- 
stand the  Supreme  Court  of  the  state  has  come  to  a  different  con- 
clusion, we  shall  not  consider  the  question. 

The  statute  in  force  when  the  judgment  was  rendered  declared 
that  the  following  property  belonging  to  a  debtor  who  was  the  head 
of  a  family  should  be  exempt  from  levy  and  sale  (to  wit) :  "  Fifty 
acres  of  land  and  five  additional  ones  for  each  of  his  children  under 
the  age  of  sixteen  years,  the  land  to  include  the  dwelling-house,  if 
the  same  and  improvemxcnts  do  not  exceed  two  hundred  dollars; 
one  farm  horse  or  mule,  one  cow  and  calf,  ten  head  of  hogs,  and 
fifty  dollars'  worth  of  provisions,  and  five  dollars'  worth  additional 
for  each  child;  beds,  bedding,  and  common  bedsteads  sufficient  for 
the  family;  one  loom,  one  spinning-wheel,  and  two  pairs  of  cards, 
rnd  one  hundred  pounds  of  lint  cotton;  common  tools  of  trade  for 
himself  and  his  wife;  equipments  and  arms  of  a  militia  soldier  and 
trooper's  hor.sc;  ordinary  cooking  utensils  and  talile  crockery; 
wearing  apparel  of  himself  and  family;  family  Bible,  religious 
works  and  school  books;  family  portraits;  the  Hbrary  of  a  profes- 
.sional  man  in  actual  practice  or  business,  not  exceeding  three  hun- 
dre<l  duUars  in  value,  to  be  selected  by  himself." 

No  one  can  cast  his  eyes  over  the  former  and  later  exemptions 
without  being  struck  by  the  greatly  increased  magnitude  of  the 
latter. 

Section  10  of  .\rticle  1  of  the  Constitution  of  the  United  States 
do<-lares  that  "  no  state  shall  pass  any  law  impairing  the  obligation 
of  foil'  niff -i." 
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If  the  remedy  is  a  part  of  the  obligation  of  the  contract,  a  clearer 
case  of  impairment  can  hardly  occur  than  is  presented  in  the  record 
before  us.  The  record  of  the  act  in  question,  under  t!:e  circum- 
stances of  this  judgment,  does  not  indeed  merely  impair,  it  annihi- 
lates the  remedy.     There  is  none  left. 

But  the  act  reaches  still  further.  It  withdraws  tlie  land  from 
the  lien  of  the  judgment,  and  thus  destroys  a  vested  right  of  prop- 
erty which  the  creditor  had  acquired  in  the  jjursuit  of  the  remedy  to 
which  he  was  entitled  by  the  law  as  it  stood  when  the  judgment 
was  recovered.  It  is  in  effect  taking  one  person's  property  and 
giving  it  to  another  without  compensation.  This  is  contrary  to 
reason  and  justice,  and  to  the  fundamental  principles  of  the  social 
compact.  (Calder  v.  Bull,  3  Dallas,  388.)  But  we  must  confine 
ourselves  to  the  constitutional  aspect  of  the  case.  A  few  further 
remarks  will  be  sufhcient  to  dispose  of  it.  It  involves  no  ques- 
tion which  has  not  been  more  than  once  fully  considered  by  this 
court. 

Georgia,  since  she  came  into  the  Union  as  one  of  the  original 
thirteen  states,  has  never  been  a  state  out  of  the  Union.  Her  con- 
stitutional rights  were,  for  a  time,  necessarily  put  in  abeyance,  but 
her  constitutional  disabilities  and  obligations  were  m  nowise 
affected  by  her  rebellion.  The  same  view  is  to  be  taken  of  the  pro- 
vision in  her  organic  law  and  of  the  statute  in  cjuestion,  as  if  she  had 
been  in  full  communion  with  her  sister  states  when  she  gave  them 
being.  Though  her  constitution  w^as  sanctioned  by  Congress,  this 
provision  can  in  no  sense  be  considered  an  act  of  that  body.  The 
sanction  was  only  permissive  as  a  part  of  the  process  of  her  re- 
habilitation, and  involved  nothing  affirmative  or  negative  beyond 
that  event.  If  it  were  express  and  unequivocal,  the  result  would 
be  tlie  same.  Congress  cannot,  by  authorization  or  ratification, 
give  the  slightest  effect  to  a  state  law  or  constitution  in  conflict  with 
the  Constitution  of  the  United  States.  That  instrument  is  above 
and  beyond  the  power  of  Congress  and  the  states,  and  is  alike 
obligatory  upon  both.  A  state  can  no  more  impair  an  existing 
contract  by  a  constitutional  provision,  tlian  by  a  legislative  act; 
both  are  within  the  prohibition  of  the  National  Constitution. 

The  legal  remedies  for  the  enforcement  of  a  contract,  which 
belong  to  it  at  the  time  and  place  where  it  is  made,  are  a  part  of  its 
obligation.  A  state  may  change  them,  provided  the  change  involve 
no  impairment  of  a  substantial  right.  If  the  provision  of  the  con- 
stitution, or  the  legislative  act  of  a  state,  fall  withm  the  category 
last  mentioned,  they  are  to  that  extent  utterly  voitl.     They  are,  for 
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all  the  purposes  of  the  contract  which  they  impair,  as  if  they  had 
never  existed.  The  constitutional  provision  and  statute  here  in 
question,  are  clearly  within  that  category,  and  are,  therefore,  void. 
The  jurisdictional  prohibition  which  they  contain  with  respect  to 
the  courts  of  the  state,  can,  therefore,  form  no  impediment  to  the 
plaintiff  in  error  in  the  enforcement  of  his  rights  touching  this  judg- 
ment ,  as  tiiose  rights  are  recognized  by  this  court.  (White  v.  Hart, 
13  ^^■allace,  G4G;  \'on  Hoffman  /'.  The  City  of  Quincy,  4  Id.  535.) 

The  judgment  is  reversed,  and  the  cause  will  be  remanded 
to  the  Supreme  Court  of  Georgia  with  directions  to  enter  a  judg- 
ment of  reversal,  to  reverse  the  judgment  of  the  Superior  Court  of 
Randolph  County,  and  thereafter  to  proceed  in  conformity  to  this 
opinion. 


TERRY  V.  ANDERSON. 

Supreme  Court  of  the  United  States.     1877. 

[95  United  States,  628.]  ^ 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Georgia. 

Terry  and  others,  holders  of  the  bank  notes  of  an  insolvent  bank- 
ing corjioration  chartered  by  Georgia,  brought  a  bill  of  complaint 
against  the  assignees  and  stockholders  to  enforce  the  liabihty  of  the 
stockholders  under  the  charter,  which  provided  that  the  stockhold- 
ers for  the  time  being  should  be  "  pledged  and  bound,  in  proportion 
to  the  amount  of  the  shares  that  each  .  .  .  may  hold  .  .  .  for 
the  ultimate  redemption  of  the  bills  or  notes  issued  .  .  . ,  during 
the  time  he,  she,  or  they  may  hold  such  stock,  in  the  same  manner 
as  in  ordinary  commercial  cases  or  in  simple  cases  of  debt.  The 
bank  failed  to  pay  its  notes  in  lawful  money  on  Feb.  20, 1865.  The 
8uit  was  begun  Apr.  6,  1874.  The  defense,  raised  by  demurrer, 
was,  among  other  things,  the  Georgia  statute  of  limitations,  of 
March  16, 1869,  which  shortened  the  time  for  bringing  action;  and 
the  l)ill  was  dismissed. 

Honey  Terry  and  William  Stone,  for  appellants;  and  Henry  R. 
Jackson,  contra. 

•  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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Waite,  C.  J.,  delivered  the  opinion  of  the  court. 

In  Terry  v.  Tubman,  92  U.  S.  15G,  we  decided  that  where  the 
charter  of  a  bank  coutahied  a  provision  binding  the  hidividual 
property  of  its  stockholders  for  the  ultimate  redemption  of  its  bills 
in  proportion  to  the  number  of  sliares  hold  by  them  respectively, 
the  liability  of  the  stockholder  arose  when  the  bank  refused  or 
ceased  to  redeem,  and  was  notoriously  insolvent;  and  that  when 
such  insolvency  occurred  prior  to  June  1,  1805,  an  action  against  a 
stockholder  not  commenced  by  Jan.  1,  1870,  was  barred  by  the 
statute  of  limitations  of  Georgia  of  March  16, 1869.  That  act,  as 
recited  in  its  preaml)le,  was  passed  on  account  of  the  confusion  that 
had  "  grown  out  of  the  distracted  condition  of  affairs  during  the 
late  war,"  and  substantially  barred  suits  upon  all  actions  which 
accrued  before  the  close  of  the  war,  if  not  commenced  b}^  the  first 
day  of  January,  1870.  .  .  . 

The  argument  is,  that  as  the  statute  of  limitations  in  force  when 
the  liability  of  the  defendants  was  incurred  did  not  bar  an  action 
until  the  expiration  of  twenty  years  from  the  time  the  action 
accrued,  a  statute  passed  subsequently  reducing  the  limitation  im- 
paired the  contract,  and  was  consequently  void. 

This  court  has  often  decided  that  statutes  of  limitation  affecting 
existing  rights  are  not  unconstitutional,  if  a  reasonable  time  is 
given  for  the  commencement  of  an  action  before  the  bar  takes 
effect.  (Hawkins  v.  Barney,  5  Pet.  451;  Jackson  v.  Lamphire,  3 
Id.  280;  Sohn  v.  Waterson,  17  Wall.  596;  Christmas  v.  Russell,  5 
Id.  290;  Sturges  v.  Crowninshield,  4  Wheat.  122.)  It  is  difficult  to 
see  why,  if  the  legislature  may  prescribe  a  limitation  where  none 
existed  before,  it  may  not  change  one  which  has  already  been  es- 
tablished. The  parties  to  a  contract  have  no  more  a  vested  interest 
in  a  particular  limitation  which  has  been  fixed,  than  they  have  in  an 
unrestricted  right  to  sue.  They  have  no  more  a  vested  interest  in 
the  time  for  the  commencement  of  an  action  than  they  have  in  the 
form  of  the  action  to  be  commenced;  and  as  to  the  forms  of  action 
or  modes  of  remedy,  it  is  well  settled  that  the  legislature  may 
change  them  at  its  discretion,  provided  adequate  means  of  enforc- 
ing the  right  remain. 

In  all  such  cases,  the  question  is  one  of  reasonableness,  and  we 
have,  therefore,  only  to  consider  whether  the  time  allowed  in  this 
statute  is,  under  all  the  circumstances,  reasonable.  Of  that  the 
legislature  is  primarily  the  judge;  and  we  carniot  overrule  the  deci- 
sion of  that  department  of  the  government,  unless  a  palpable  error 
has  been  committed.     In  judging  of  that,  we  must  place  ourselves 
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ill  the  position  of  the  legisUitoi-s,  and  must  measure  the  time  of 
limitation  in  the  midst  of  the  circumstances  which  surrounded 
them,  as  nearly  as  possible;  for  what  is  reasonable  in  a  particular 
case  depends  upon  its  particular  facts. 

Here,  nine  months  and  seventeen  days  were  given  to  sue  upon  a 
cause  of  action  which  had  ah-eady  been  running  nearly  four  years 
or  more.     The  third  section  of  the  statute  is  as  follows:  — 

"  That  all  actions  on  bonds  or  other  instruments  under  seal,  and 
all  suits  for  the  enforcement  of  rights  accruing  to  individuals  or  cor- 
poral ions  under  the  statute  or  acts  of  incorporation,  or  in  any  way 
by  operat  ion  of  law  which  accrued  prior  to  the  1st  of  June,  1865,  not 
now  barred,  shall  be  brought  by  the  1st  of  January,  1870,  or  the 
right  of  the  party,  plaintiff  or  claimant,  and  all  right  of  action  for 
its  enforcement,  shall  be  forever  barred." 

The  liability  to  be  enforced  in  this  case  is  that  of  a  stockholder, 
mider  an  act  of  incorporation,  for  the  ultmiate  redemption  of  the 
bills  of  a  himk  swept  away  by  the  disasters  of  a  civil  war  which  had 
involved  nearly  all  of  the  people  of  the  state  in  heavy  pecuniary 
misf ort  unes.  Already  the  holders  of  such  bills  had  had  nearly  four 
years  within  which  to  enforce  their  rights.  Ever  since  the  close  of 
the  war  the  bills  had  ceased  to  pass  from  hand  to  hand  as  money, 
and  had  become  subjects  of  bargain  and  sale  as  merchandise.  Both 
the  original  billholdcrs  and  the  stockholders  had  suffered  from  the 
same  cause.  The  business  interests  of  the  entire  people  of  the  state 
had  been  overwhelmed  by  a  calamity  common  to  all.  Society  de- 
manded that  extraordinary  efforts  be  made  to  get  rid  of  old  embar- 
rassments, and  permit  a  reorganization  upon  the  basis  of  the  new 
order  of  things.  This  clearly  presented  a  case  for  legislative  inter- 
ference within  the  just  influence  of  constitutional  limitations.  For 
this  purpose  the  obligations  of  old  contracts  could  not  be  impaired, 
but  their  prompt  enforcement  could  be  insisted  upon  or  an  aban- 
domnent  claimed.  That,  as  we  think,  has  been  done  here,  and  no 
more.  At  any  rate,  there  has  not  been  such  an  abuse  of  legislative 
power  as  to  justify  judicial  interference.  As  was  said  in  Jackson 
t'.  Lami:)liire,  supra:  "  Tiie  time  and  manner  of  their  operation 
(statutes  of  limitation],  the  exceptions  to  them,  and  the  acts  from 
which  the  time  limited  shall  begin  to  run,  will  generally  depend 
upfjn  the  sound  discretion  of  the  legislature,  according  to  the 
nature  of  the  titles,  the  situation  of  the  country,  and  the  emer- 
gency which  leafls  to  their  enactment." 

The  Supreme  Court  of  Georgia,  in  George  v.  Gardner,  49  Ga.  441, 
held  that  the  time  prescribed  in  this  act  was  not  so  short  or  unrea- 
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sonable  under  the  circumstances  as  to  make  it  unconstitutional; 
and  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Georgia  held  to  the  same  effect  in  Samples  v.  The  Bank,  1  \\'oods, 
523.  We  are  satisfied  with  these  conclusions.  The  circumstances 
under  which  the  statute  was  passed  seem  to  j  ustify  the  action  of  the 
legislature.  The  time,  though  short,  was  sufficient  to  enable  credi- 
tors to  elect  whether  to  enforce  their  claims  or  abandon  them.  .  .  . 

The  decree  of  the  Circuit  Court  is  therefore 

Affirmed. 
At  a  subsequent  day  of  the  term,  a  petition  for  rehearing  was 
filed. 

Waite,  C.  J.,  delivered  the  opmion  of  the  court.  .  .  . 

Petition  overruled. 


MURRAY  V.  CHARLESTON. 
Supreme  Court  of  the  United  States.     1878. 

[9G  United  States,  432.]  i 

Error  to  the  Supreme  Court  of  South  Carolina. 

In  the  Court  of  Common  Pleas  for  the  County  of  Charleston, 
Murray,  a  resident  of  Bonn,  Germany,  brought  suit  against  the 
City  of  Charleston  to  recover  the  tax  which  the  city  treasurer  had 
retained  out  of  interest  due  on  certain  certificates  of  indebted- 
ness issued  by  the  city,  termed  stock,  whereby  the  city  promised  to 
pay  certain  principal  sums  and  six  per  cent  annual  interest  payable 
quarterly.  In  1783  the  state  incorporated  the  city  and  gave  to  it 
power  of  making  "  assessments  on  the  inhabitants  of  Charleston, 
or  those  who  hold  taxable  property  within  the  same."  While 
Murray  was  owner  of  the  certificates,  the  city  passed  ordinances 
assessing  a  tax  of  two  cents  upon  the  dollar  of  the  value  of  all  real 
and  personal  property  within  the  city,  and  expressly  directing  that 
the  tax  assessed  on  city  stock  be  retained  by  the  city  treasurer  out 
of  the  interest  due  thereon.  The  city's  answer  set  forth  that  the 
stock  was  not  expressly  exempted  from  taxation  by  the  ordinance 
under  which  it  was  issued.  The  court  tried  the  case  without  a 
jury,  found  the  facts  as  indicated,  and  gave  judgment  for  the  city. 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 


36(1  THE    CONTIL\CT   CLAUSE. 

On  appeal,  the  judgment  was  affirmed  by  the  Supreme  Court  of  the 

Conner,  for  plaintiff  in  error;  and  P.  Phillips  and  others,  contra. 

Strong,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

We  come,  then,  to  tl.e  question  whether  the  ordinances  decided 
by  the  court  to  be  valid  did  impair  the  obligation  of  the  city's  con- 
tract with  the  plaintiff.  The  solution  of  this  question  depends  upon 
a  correct  understanding  of  what  that  obligation  was.  By  the  certifi- 
cates of  stock,  or  city  loan,  held  by  the  plaintiff,  the  city  assumed 
to  pay  to  him  the  sum  mentioned  in  them,  and  to  pay  six  per  cent 
interest  in  quarterly  payments. .  The  obligation  undertaken,  there- 
fore, was  both  to  pay  the  interest  at  the  rate  specified,  and  to  pay  it 
to  tlie  plaintiff.  Such  was  the  contract,  and  such  was  the  whole 
contract.  It  contained  no  reservation  or  restriction  of  the  duty 
described.  But  the  city  ordinances,  if  they  can  have  any  force, 
change  l)oth  the  form  and  effect  of  the  undertakuig.  They  are  the 
language  of  the  promisor.  In  substance,  they  say  to  the  creditor: 
"  True,  our  assumption  was  to  pay  to  you  quarterly  a  sum  of 
money  equal  to  six  per  cent  per  annum  on  the  debt  we  ov/e  you. 
Such  was  our  exjiress  engagement.  But  we  now  lessen  our  obliga- 
tion. Instead  of  pacing  all  the  interest  to  you,  we  retain  a  part  for 
ourselves,  and  substitute  the  part  retained  for  a  part  of  what  we 
expressly  promised  you."  Thus  applying  the  ordinances  to  the 
contract,  it  becomes  a  very  different  thing  from  what  it  v/as  when 
it  was  made;  and  the  change  is  effected  by  legislation,  by  ordi- 
nances of  the  city,  enacted  under  the  asserted  authority  of  laws 
passed  by  the  legislature.  That  by  such  legislation  the  obligation 
of  the  contract  is  impaired  is  manifest  enough,  unless  it  can  be  held 
there  was  some  implied  reservation  of  a  right  in  the  creditor  to 
change  its  terms,  a  right  reserved  when  the  contract  was  made,  — ■ 
unless  some  power  was  -withheld,  not  expressed  or  disclosed,  but 
which  entered  into  and  limited  the  express  undertaking.  But  how 
that  can  be,  —  how  an  express  contract  can  contain  an  implication, 
or  consist  with  a  reservation  directly  contrary  to  the  words  of  the 
instrument,  — has  never  yet  been  discovered. 

It  has  been  strenuously  argued  on  behalf  of  the  defendant  that 
the  State  of  South  Carolina  and  the  city  council  of  Charleston  pos- 
8CJ«f?d  the  power  of  taxation  when  the  contracts  were  made,  that  by 
the  contracts  the  city  did  not  surrender  this  power,  that,  therefore, 
the  contracts  were  subject  to  its  possible  exercise,  and  that  the  city 
ordinanctfs  were  only  an  exertion  of  it.  We  are  told  the  power  of  a 
state  to  impose  taxes  upon  subjects  within  its  jurisdiction  is  un- 
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limited  (with  some  few  exceptions) ,  and  that  it  extends  to  ever>'- 
thing  that  exists  by  its  autiiority  or  is  introduced  hy  its  permission. 
Hence  it  is  inferred  tiiut  the  contracts  of  the  city  of  Charleston  were 
made  with  reference  to  this  power,  and  in  suborcUnation  to  it. 

All  this  may  be  admitted,  but  it  does  not  meet  the  case  of  the 
defendant.  We  do  not  question  the  existence  of  a  state  power  to 
levy  taxes  as  claimed,  nor  the  subordination  of  contracts  to  it,  so 
far  as  it  is  unrestrained  by  constitutional  limitations.  But  the 
power  is  not  without  limits,  and  one  of  its  limitations  is  found  in  the 
clause  of  the  Federal  Constitution,  that  no  state  sliall  pass  a  law 
impairing  the  obligation  of  contracts.  A  change  of  the  expressed 
stipulations  of  a  contract,  or  a  relief  of  a  debtor  from  strict  and 
literal  compliance  with  its  requirements,  can  no  more  be  effected 
by  an  exertion  of  the  taxing  power  than  it  can  be  by  the  exertion  of 
any  other  power  of  a  state  legislature.  The  constitutional  pro- 
vision against  impairing  contract  obligations  is  a  limitation  upon  the 
taxing  power,  as  well  as  upon  all  legislation,  whatever  form  it  may 
assume.  Indeed,  attempted  state  taxation  is  the  mode  most  fre- 
quently adopted  to  affect  contracts  contrary  to  the  constitutional 
inhibition.  It  most  frequently  calls  for  the  exercise  of  our  super- 
visory power.  It  may,  then,  safely  be  affirmed  that  no  state,  by 
virtue  of  its  taxing  power,  can  say  to  a  debtor,  "  You  need  not  pay 
to  your  creditor  all  of  what  you  have  promised  to  him.  You  may 
satisfy  your  duty  to  him  by  retaining  a  part  for  yourself,  or  for 
some  mmiicipality,  or  for  the  state  treasury."  Much  less  can  a  city 
say,  "  We  Avill  tax  our  debt  to  you,  and  in  virtue  of  the  tax  withhold 
a  part  for  our  OAvn  use." 

What,  then,  is  meant  by  the  doctrine  that  contracts  are  made 
with  reference  to  the  taxing  power  resident  in  the  state,  and  in  sub- 
ordination to  it  ?  Is  it  meant  that  when  a  person  lends  money  to  a 
state,  or  to  a  municipal  division  of  the  state  having  the  power  of 
taxation,  there  is  in  the  contract  a  tacit  reservation  of  a  right  in  the 
debtor  to  raise  contributions  out  of  the  money  promised  to  be  paid 
before  payment  ?  That  cannot  be,  because  if  it  could,  the  contract 
(in  the  language  of  Alexander  Hamilton)  would  "  involve  two  con- 
tradictory things:  an  obligation  to  do,  and  a  right  not  to  do;  an 
obligation  to  pay  a  certain  sum,  and  a  right  to  retain  it  in  the  shape 
of  a  tax.  It  is  against  the  rules,  both  of  law  and  of  reason,  to  admit 
by  implication  in  the  construction  of  a  contract  a  principle  which 
goes  in  destruction  of  it."  The  truth  is,  states  and  cities,  when  they 
borrow  money  and  contract  to  repay  it  with  interest,  are  not  acting 
as  sovereignties.     They  come  down  to  the  level  of  ordinary  indi- 
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viduals.  Their  contracts  have  the  same  meaning  as  that  of  similar 
contracts  between  private  persons.  Hence,  instead  of  there  lacing 
in  the  undertaking  of  a  state  or  city  to  pay,  a  reservation  of  a  sov- 
ereign right  to  withhold  payment,  the  contract  should  be  regarded 
as  an  assurance  that  such  a  right  will  not  be  exercised.  A  promise 
to  pay,  with  a  reserved  right  to  deny  or  change  the  effect  of  the 
promise,  is  an  absurdity. 

Is,  tlien,  property,  which  consists  in  the  promise  of  a  state,  or  of 
a  nuniicipality  of  a  state,  beyond  the  reach  of  taxation  ?  We  do 
not  aftirm  that  it  is.  A  state  may  undoubtedly  tax  any  of  its  credi- 
tors within  its  jurisdiction  for  the  debt  due  to  him,  and  regulate  the 
amount  of  the  tax  by  the  rate  of  interest  the  debt  bears,  if  its  prom- 
ise be  left  unchanged.  A  tax  thus  laid  impairs  no  obligation  as- 
sumeil.  It  leaves  the  contract  untouched.  But  until  pa^Tiient  of 
the  debt  or  interest  has  been  made,  as  stipulated,  w^e  think  no  act  of 
state  sovereignty  can  work  an  exoneration  from  w^iat  has  been 
promised  to  the  creditor;  namely,  payment  to  him,  without  a  vio- 
lation of  t!ie  Constitution.  "  The  true  rule  of  every  case  of  prop- 
erty foundcil  on  contract  v/ith  the  govermnent  is  this:  It  must  first 
be  reduced  into  possession,  and  then  it  will  become  subject,  in  com- 
mon with  other  similar  property,  to  the  right  of  the  government  to 
raise  contributions  upon  it.  It  may  be  said  that  the  govermnent 
may  fulfil  this  principle  by  paying  the  mterest  with  one  hand,  and 
taking  back  the  amount  of  the  tax  with  the  other.  But  to  this  the 
answer  is,  that,  to  comply  truly  with  the  rule,  the  tax  must  be  upon 
all  the  money  of  the  community,  not  upon  the  particular  portion  of 
it  which  is  paid  to  the  public  creditors,  and  it  ought  besides  to  be 
so  regulated  as  not  to  include  a  lien  of  the  tax  upon  the  fund.  The 
creditor  should  be  no  otherwise  acted  upon  than  as  every  other  pos- 
pessor  of  money;  and,  consequently,  the  money  he  receives  from 
the  ])ul»lic  can  then  only  be  a  fit  subject  of  taxation  wdien  it  is  en- 
tirely sc'imrated  "  (from  the  contract),  "  and  thrown  undistui- 
gui.shed  into  the  common  mass."  (3  Hamilton,  Works,  514  et  seq.) 
Thus  only  can  contracts  with  the  state  be  allowed  to  have  the  same 
meaning  as  all  other  similar  contracts  have.  .  .  . 

In  opponition  to  the  conclusion  we  have  reached  we  are  referred 
to  Champaign  County  Bank  v.  Smith  (7  Ohio  St.  42),  and  People  v. 
Home;  Insurance  Co.  (20  Cal.  533),  in  which  it  is  said  the  power  of  a 
state  to  tax  its  own  bonds  was  sustained.  We  do  not,  however, 
regard  those  cases  as  in  conflict  with  the  opinion  we  now  hold;  and, 
if  they  were,  they  would  not  control  our  judgment  when  we  are 
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called  upon  to  determine  the  meaning  and  extent  of  the  Federal 
Constitution.  .  .  . 

We  do  not  care  now  to  enter  upon  the  consideration  of  the  ques- 
tion whothor  a  state  can  tax  a  debt  due  by  one  of  its  citizens  or 
municipalities  to  a  non-rosidcut  creditor,  or  whether  it  has  any 
jurisdiction  over  such  a  creditor,  or  over  the  credit  he  owns.  Such 
a  discussion  is  not  necessary,  and  it  may  be  doubtful  whether  the 
question  is  presented  to  us  by  this  record. 

It  is  enough  for  the  present  case  that  we  hold,  as  we  do,  that  no 
municipality  of  a  state  can,  by  its  own  ordinances,  under  the  guise 
of  taxation,  relieve  itself  from  performing  to  the  letter  all  that  it  has 
expressly  promised  to  its  cretlitors.  .  .  . 

The  judgment  of  the  Supreme  Court  of  South  Carolina  will  be 
reversed,  and  the  record  remitted  with  instructions  to  proceed  in 
accordance  with  this  opinion;  and  it  is  So  ordered. 

Miller,  J.,  with  whom  concurred  Hunt,  J.,  dissenting, 
I  am  of  opinion  that  the  power  of  taxation  found  in  the  charter 
of  the  city  of  Charleston,  long  before  the  contract  was  made  which 
is  here  sued  on,  entered,  like  ail  other  laws,  into  the  contract,  and 
became  a  part  of  it.  .  .  . 
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Supreme  Court  of  the  United  States.     1880. 

[100  United  Stales,  548.]  ^ 

Error  to  the  Supreme  Court  of  Ohio. 

In  1846  the  legislature  of  Ohio  passed  an  act  creating  a  county 
which  "  shall  be  kno^\Tl  by  the  name  of  Mahoning,  with  the  county 
seat  at  Canfield,"  and  providing  that  "  before  the  seat  of  justice 
shall  be  considered  pennanently  established  at  Canfield,  the  pro- 
prietors or  citizens  thereof  shall  give  bond  ...  to  the  commis- 
sioners of  said  county  ...  for  the  sum  of  S5000,  to  be  applied  in 
erecting  public  buildings  for  said  county,"  and  that  "  the  citizens 
of  Canfield  shall  also  donate  .  .  .  ground  on  which  to- erect  public 
buildings."  Citizens  of  Canfield  made  contributions,  supplying 
land  and  buildings  which  hi  1848  were  accepted  by  the  county  com- 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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missioners  as  fully  complying  with  the  act.  Caiifield  continued  to 
he  the  county  seat  until  1874,  when  the  legislature  passed  aii  act 
for  remo\'ing"the  county  seat  to  Yoimgstown,  provided  the  major- 
ity of  the  electors  voting  at  the  next  election  m  the  county  should 
so  vote.  The  vote  having  been  m  favor  of  removal,  citizens  of 
Canfield,  including  persons  who  had  aided  in  complying  with  the 
conditions  of  1840,  filed  in  the  Conunon  Pleas  Court  of  Mahoning 
County  a  petition  praying  that  the  county  conunissioners  be  en- 
joined Vroni  remoA-ing  the  county  seat  to  Yomigstown.  The  court 
denitnl  ti;e  injunction.  The  decision  was  affirmed  by  the  Supreme 
Court  of  Ohio. 
J.  A.  Garfidd,  for  plamtiffs  in  error;    and  T.  W.  Sanderson, 

coiUra. 

SwA^TCE,  J.,  delivered  the  opuiion  of  the  court. 

It  is  claimed  m  behalf  of  the  plaintiffs  in  error  that  the  act  of  the 
IGth  of  February,  1S4G,  and  what  was  done  under  it,  constituted 
an  executed  contract  which  is  binding  on  the  state;  and  that  the 
act  of  April  9,  1874,  and  the  steps  taken  pursuant  to  its  provisions, 
impair  the  ol)ligation  of  that  contract,  and  bring  the  case  within  the 
contract  clause  of  the  Constitution  of  the  United  States.  (Art.  1, 
sect.  10.) 

These  allegations  are  the  ground  of  our  jurisdiction.  They  pre- 
sent the  only  question  argued  before  us,  and  our  remarks  will  be 
confined  to  that  subject. 

The  case  may  be  properly  considered  under  two  aspects :  — 

Was  it  competent  for  the  state  to  enter  into  such  a  contract  as  is 
claimed  to  have  been  made  ? 

And  if  such  a  contract  were  made,  what  is  its  meaning  and  effect  ? 

Undoubtedly,  there  are  cases  in  which  a  state  may,  as  it  were, 
lay  a-^idc  its  sovereignty  and  contract  like  an  individual,  and  be 
Ixjund  accordingly.  (Curran  v.  State  of  Arkansas,  15  How.  304; 
Davis  V.  Gray,  16  Wall.  203.) 

The  cases  in  which  such  contracts  have  been  sustained  and  en- 
forced are  very  numerous.  Many  of  them  are  cases  in  which  the 
question  was  presented  whether  a  private  act  of  incorporation,  or 
one  or  more  of  its  clauses,  is  a  contract  within  the  meaning  of  the 
Con>^titulion  of  the  United  States.  There  is  no  such  restraint  upon 
the  British  Parliament.  Hence  the  adjudications  of  that  country 
throw  })ut  little  light  upon  the  subject. 

The  I)artm(;uth  College  Case  was  the  pioneer  in  this  field  of  our 
jurisprudence. 
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The  principle  there  hiid  down,  and  since  maintained  in  tlie  cases 
which  have  followed  and  been  controlled  by  it,  has  no  api)lication 
where  the  statute  m  question  is  a  public  law  relating  to  a  public 
subject  within  the  domain  of  tiie  general  legislative  power  of  the 
state,  and  hivolvhig  the  public  rights  and  public  welfare  of  the  en- 
tire community  affected  by  it.  The  two  classes  of  cases  are 
separated  by  a  broad  line  of  demarcation.  The  distincti(jn  was 
forced  upon  the  attention  of  the  court  by  the  argument  in  the 
Dartmouth  College  Case.  .  .  . 

The  judgmcmt  of  the  court  in  that  case  proceeded  upon  the 
ground  that  the  college  was  "  a  private  eleemosjmary  institution, 
endowed  with  a  capacity  to  take  property  for  purposes  uncon- 
nected with  the  government,  whose  funds  are  bestowed  by  indi- 
viduals on  the  faith  of  the  charter." 

In  the  later  case  of  East  Hartford  v.  The  Hartford  Bridge  Com- 
pany (10  How.  511),  this  court  further  said:  "  But  it  is  not  f(Mm  1 
necessary  for  us  to  decide  finally  on  this  first  and  most  douljlful 
question,  as  our  opinion  is  clearly  in  favor  of  the  defendant  in  error 
on  the  other  question;  namely,  that  the  parties  to  this  gi'ant  did 
not  by  their  charter  stand  in  the  attitude  towards  each  other  of 
making  a  contract  by  it,  such  as  is  contemplated  in  the  Constitu- 
tion, and  so  could  not  be  modified  by  subsequent  legislation.  The 
legislature  was  acting  here  on  the  one  part,  and  public  municipal 
corporations  on  the  other.  They  were  acting,  too,  in  relation  to  a 
public  object,  being  virtually  a  highv/ay  across  the  river,  over 
another  highway  up  and  do\\Ti  the  river.  From  this  standing  and 
relation  of  these  parties,  and  from  the  subject-matter  of  their  ac- 
tion, we  think  that  the  doings  of  the  legislature  as  to  this  ferry 
must  be  considered  rather  as  public  laws  than  as  contracts.  They 
related  to  public  interests.  They  changed  as  those  interests  de- 
manded. The  grantees  likewise,  the  towns  being  mere  organiza- 
tions for  public  purposes,  were  liable  to  have  their  public  powers, 
rights,  and  duties  modified  or  abolished  at  any  moment  by  the 
legislature.  .  .  . 

"  It  is  hardly  possible  to  conceive  the  grounds  on  which  a  differ- 
ent result  could  be  vindicated,  without  destroying  all  legislative 
sovereignty,  and  checking  most  legislative  improvements  and 
amenchnents,  as  well  as  supervision  over  its  subordinate  public 
bodies." 

The  legislative  power  of  a  state,  except  so  far  as  restrained  by  its 
own  constitution,  is  at  all  times  absolute  with  respect  to  all  offices 
within  its  reach.     It  may  at  pleasure  create  or  abolish  them,  or 
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motiify  their  duties.  It  may  also  shorten  or  lengthen  the  term  of 
service.  Ami  it  may  increase  or  diniiuish  the  salary  or  change  the 
mode  of  compou^ation.     (Butler  d  al.  v.  Pennsylvania,  10  How. 

402.) 

T!ie  police  power  of  the  states,  and  that  with  respect  to  municipal 
conK>ratioiis,  and  to  many  other  things  that  might  be  named,  are 
of  the  s:une  absolute  character.  (Cooley,  Const.  Lim.,  pp.  232, 
3-12;  The  Regents  r.  WiUiauis,  4  Gill  &  J.  (Md.)  321.)^ 

In  nil  these  eases,  there  can  be  no  contract  and  no  irrepealable 
l.4\v,  biH'ause  they  are  "  goverimiental  subjects,"  and  hence  within 
the  category  before  stateil. 

They  involve  public  interests,  and  legislative  acts  concemmg 
tiiem  ixny  necessiirily  pu])lic  laws.  Every  succeeding  legislature 
I>o:^Nfs.<es  the  Siunc  jurisdiction  and  power  with  respect  to  them  as 
it;j  pretlecessors.  The  latter  have  the  same  power  of  repeal  and 
mo<lification  which  the  former  had  of  enactment,  neither  more  nor 
less.  All  occupy,  iji  this  respect,  a  footing  of  perfect  equality. 
ThLs  must  necessarily  be  so  in  the  nature  of  things.  It  is  vital  to 
the  public  welfare  that  each  one  should  be  able  at  all  times  to  do 
whatever  the  varying  circumstances  and  present  exigencies  touch- 
iuR  the  subjt;ct  involved  may  require.  A  different  result  would  be 
fraught  with  evil. 

All  these  considerations  apply  with  full  force  to  the  times  and 
places  of  holding  courts.  They  are  both  purely  public  things,  and 
the  laws  coQcernmg  them  must  necessarily  be  of  the  same  charac- 
ter. 

If  one  may  l)e  bargained  about,  so  may  the  other.  In  this  re- 
spe  -t  there  is  no  difference  in  principle  between  them. 

The  same  reasoning,  pushed  a  step  farther  in  the  same  direction, 
would  involve  the  same  result  with  respect  to  the  seat  of  govern- 
mont  of  a  state. 

If  a  state  capital  were  sought  to  be  removed  under  the  circum- 
Ktanrcs  of  this  case  with  respect  to  the  county  seat,  whatever  the 
public  exigencies,  or  the  force  of  the  public  sentiment  which  de- 
manflotl  it,  those  interested,  as  are  the  plaintiffs  in  error,  might, 
arrnrding  to  their  argtnnent,  effectually  forbid  and  prevent  it;  and 
this  n-sult  C(juld  be  brought  about  by  means  of  a  bill  in  equity  and 
a  perpetual  injunction.  .  .  . 

^  'diuK,  for  the  purposes  of  this  opinion,  that  there  is  here 

a  '  ■'i'<  churned  by  the  plaintiffs  in  error,  then  the  question 

arwcH,  What  is  the  contract;  or,  in  other  words,  to  what  does  it 
bind  the  state  ? 
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The  rules  of  interpretation  touching  such  contracts  are  well  set- 
tled in  this  court.  In  Tucker  v.  Ferguson  (22  Wall,  527)  we  said: 
"But  the  contract  must  be  shown  to  exist.  There  is  no  presump- 
tion in  its  favor.  Every  reasonable  doubt  sho\ild  be  resolved 
against  it.  Where  it  exists,  it  is  to  be  rigidly  scrutinized,  and  never 
l^ermitted  to  extend  cither  in  scope  or  duration  beyond  what  the 
terms  of  the  concession  clearly  require."  There  must  have  been  a 
deliberate  intention  clearly  manifested  on  the  part  of  the  state  to 
grunt  what  is  claimed.  Such  a  purj^ose  cannot  be  inferred  from 
equivocal  language.  (Providence  Bank  v.  Billings,  4  Pet.  514; 
Oilman  v.  City  of  Sheboygan,  2  Black,  510.)  .  .  . 

It  will  be  observed  that  there  is  nothing  said  about  the  coimty 
seat  remaining,  or  being  kept,  at  Canfield  forever,  or  for  any  speci- 
fied time,  or  "  permanently."  At  most,  the  stipulation  is  that  it 
shall  be  considered  as  permanently  established  there  when  the  con- 
ditions specified  are  fulfilled.  If  the  legislature  had  intended  to 
assume  an  obligation  that  it  should  be  kept  there  in  perpetuity,  it 
is  to  be  presmned  it  would  have  said  so.  We  cannot  —  certainly 
not  in  this  case  —  interpolate  into  the  statute  a  thing  so  important, 
which  it  does  not  contain.  The  most  that  can  be  claimed  to  have 
been  intended  by  the  state  is,  that  when  the  conditions  jirescriljed 
were  complied  with,  the  county  seat  should  be  then  and  thereupon 
"  permanently  established  "  at  the  designated  place.  We  are, 
therefore,  to  consider  what  is  the  meaning  of  the  phrase  "  perma- 
nently established."  Domicile  is  acquired  by  residence  and  the 
animus  manendi,  the  intent  to  remain.  A  permanent  residence  is 
acquired  in  the  same  way.  In  neither  case  is  the  idea  involved 
that  a  change  of  domicile  or  of  residence  may  not  thereafter  be 
made.  But  this  in  no  wise  affects  the  pre-existing  legal  status  of 
the  individual  m  either  case  while  it  continues.  So  the  county  scat 
was  permanently  established  at  Canfield  when  it  was  placed  there 
with  the  intention  that  it  should  remain  there.  This  fact,  thus 
complete,  was  in  no  wise  affected  by  the  further  fact  that  thirty 
years  later  the  state  changed  its  mind  and  determined  to  remove, 
and  did  remove,  the  same  county  seat  to  another  locality.  It  ful- 
filled at  the  outset  the  entire  obligation  it  had  assumed.  .  .  . 

The  results  of  the  elaborate  research  of  one  of  the  counsel  for  the 
defendants  in  error  showed  that  the  phrase  "  permanently  estab- 
blished  "  is  a  formula  in  long  and  frequent  use  in  Ohio,  with  respect 
to  county  seats  established  otherwise  than  temporarily.  Yet  it  is 
believed  this  is  the  first  instance  in  the  juritlical  history  of  the  state 
in  which  such  a  claim  as  is  here  made  has  been  set  up. 
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This  pnotioal  intorprotation  of  the  meaning  of  the  phrase, 
though  by  no  nie;uis  conckisivo,  is  entitled  to  grave  and  respectful 
consideration.  Judgment  affirmed} 
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Supreme  Court  of  the  United  States.  '  1880. 

[101  United  States,  814.]  2 

Error  to  the  Suiironic  Court  of  Mississippi. 

In  1S74  the  Attorney  General  of  Mississippi  filed  in  the  Circuit 
Court  of  Warren  County  an  information  in  the  nature  of  quo  war- 
ranto apiinst  Stone  and  others,  alleging  that  without  warrant  of  law 
they  were  carrying  on  a  lottery  under  the  name  of  ''  The  Missis> 
fsippi  Agricultural,  Educational,  and  Manufacturkig  Aid  Society." 
The  information,  answer,  and  reply  showed  that  in  1867  the  legis- 
lature of  Mississippi  passed  an  act  incorporating  the  society  for 
lotter>'  puri^oscs,  that  the  corporation  performed  all  conditions, 
and  that  it  was  carrying  on  a  lottery.  The  state  constitution, 
framtnl  in  1808  aiul  ratified  in  1869,  declared  that  "the  legislature 
ghail  never  authorize  any  lottery;  ...  nor  shall  any  lottery  here- 
tofiire  authorized  be  permitted  to  be  dra^vn";  and  in  1870  the 
legislature  inisstnl  an  act  making  it  unlawful  to  conduct  a  lottery. 
The  court  adjudged  that  the  respondents  be  ousted  from  all  the 
lilKTties  and  privileges,  franchises  and  emoluments,  exercised  by 
thi'iu  under  and  by  virtue  of  the  act  of  incorporation. 

I'.  I'hillips,  for  plaintiffs  in  error;  and  A.  M.  Clayton  and  Van  H. 
Manning,  contra. 

Waite,  C.  J.,  delivered  the  opinion  of  the  court. 

It  Is  now  too  late  to  contend  that  any  contract  which  a  state 
actually  enters  into  when  granting  a  charter  to  a  private  corpora- 
tion is  nut  within  the  protection  of  the  clause  in  the  Constitution  of 
the  United  States  that  prohibits  states  from  passing  laws  impairing 
tl.'  '  "  '"'mof  contracts.  (Art.  1,  sect.  10.)  The  doctrines  of 
Ti  :  Dartmouth  College  v.  Woodward  (4  Wheat.  518),  an- 

»  fk»  New  f>rlfunH  v.  Now  Orleans  Waterworks  Co.,  142  U.  S.  79  (1891). 
—  Eo. 

*  The  rcporitT's  Htat«ment  has  not  been  reprinted.  —  Ed. 
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nounced  by  this  court  more  than  sixty  years  ago,  have  become  so 
imbedtleil  in  the  jurisprudence  of  the  United  States  as  to  make 
them  to  all  intents  and  purposes  a  part  of  the  Constitution  itself.  In 
this  comiection,  however,  it  is  to  be  kept  in  mind  that  it  is  not  the 
charter  which  is  protected,  but  only  any  contract  the  charter  may 
contain.  If  there  is  no  contract,  there  is  notiiing  in  the  grant  on 
which  the  Constitution  can  act.  Consequently,  the  first  inriuiry 
in  this  class  of  cases  alwaj^s  is,  whether  a  contract  has  in  fact  been 
entered  into,  and  if  so,  what  its  ol)ligations  arc,  .  .  . 

If  the  legislature  that  granted  this  charter  had  the  power  to  bind 
the  people  of  the  state  and  all  succeeding  legislatures  to  allow  the 
cor|3oration  to  continue  its  corporate  business  during  tlie  whole 
term  of  its  authorized  existence,  there  is  no  doubt  about  the  suffi- 
ciency of  the  language  employed  to  effect  that  object,  although 
there  was  an  evident  purpose  to  conceal  the  vice  of  the  transaction 
by  the  phrases  that  were  used.  Whether  the  alleged  contract  exists, 
therefore,  or  not,  depends  on  the  authority  of  the  legislature  to  bind 
the  state  and  the  people  of  the  state  in  that  way. 

All  agree  that  the  legislature  cannot  bargain  away  the  police 
pow'er  of  a  state.  "  Irrevocable  grants  of  property  and  franchises 
may  be  made  if  they  do  not  impair  the  supreme  authority  to  make 
laws  for  the  right  govermnent  of  the  state;  but  no  legislature  can 
curtail  the  power  of  its  successors  to  make  such  laws  as  they  may 
deem  proper  in  matters  of  poUce."  (Metropolitan  Board  of  Excise 
V.  Barrie,  34  N.  Y.  657;  Boyd  v.  Alabama,  94  U.  S.  645.)  Many 
attempts  have  been  made  in  this  court  and  elsewhere  to  define  the 
police  power,  but  never  with  entire  success.  It  is  always  easier  to 
determine  whether  a  particular  case  comes  within  the  general  scope 
of  the  power,  than  to  give  an  abstract  definition  of  the  power  itself 
which  will  be  in  all  respects  accurate.  No  one  denies,  however, 
that  it  extends  to  all  matters  affecting  the  public  health  or  the  pub- 
lic morals.  (Beer  Company  y.  Massachusetts,  97  7f/.  25;  Patterson 
V.  Kentucky,  Id.  501.)  Neither  can  it  be  denied  that  lotteries  are 
proper  subjects  for  the  exercise  of  this  power.  We  are  aware  that 
formerly,  when  the  sources  of  pu))lic  revenue  were  fewer  than  now, 
they  were  used  in  some  or  all  of  the  states,  and  even  in  the  District 
of  Colimibia,  to  raise  money  for  the  erection  of  public  buildings, 
making  public  improvements,  and  not  unfrequently  for  educational 
and  religious  purposes.  ... 

There  is  now  scarcely  a  state  in  the  Union  where  lotteries  are 
tolerated,  and  Congress  has  enacted  a  special  statute,  the  object  of 
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which  is  to  close  the  mails  against  them.  (Rev.  Stat.,  sect.  3894; 
19Stat.90,  sei^t.  2.) 

The  question  is  therefore  directly  presented,  whether,  in  view  of 
these  facts,  the  legislature  of  a  state  can,  by  the  charter  of  a  lottery 
compjuiy,  defeat  the  will  of  the  people,  authoritatively  expressed, 
in  relation  to  the  further  continuance  of  such  business  in  their 
midst.  We  think  it  cannot.  No  legislature  can  bargain  away  the 
public  health  or  the  public  morals.  The  people  themselves  can- 
not i\o  it,  nmch  less  their  servants.  The  supervision  of  both  these 
subjects  of  governmental  'power  is  continuing  m  its  nature,  and 
they  art;  to  be  dealt  with  as  the  special  exigencies  of  the  moment 
may  require.  Government  is  organized  with  a  view  to  their  pres- 
ervation, and  cannot  divest  itself  of  the  power  to  provide  for  them. 
For  this  pur|K)se  the  largest  legislative  discretion  is  allowed,  and 
the  discretion  cannot  be  parted  with  any  more  than  the  power  it- 
self.    (Beer  Comi)any  v.  INIassachusetts,  supra.) 

In  Trustees  of  Dartmouth  College  v.  Woodward  (4  WTieat.  518), 
it  W2»s  argue<i  that  the  contract  clause  of  the  Constitution,  if  given 
the  effect  contended  for  in  respect  to  corporate  franchises,  "  would 
be  an  unprofital  >le  and  vexatious  mterference  with  the  internal  con- 
cerns of  a  state,  would  unnecessarily  and  unwisely  embarrass  its 
!  '  'i!i,  and  render  immutable  those  civil  institutions  which  are 
.  .1(1  for  the  purpose  of  mternal  govenmient,  and  which,  to 

subserve  those  purposes,  ought  to  vary  with  varying  circum- 
stances "  (p.  C28) ;  but  Mr.  Chief  Justice  Marshall,  when  he 
announced  the  opinion  of  the  court,  was  careful  to  say  (p.  629), 
"  that  the  framers  of  the  Constitution  did  not  intend  to  restrain 
gtat<'3  in  the  regulation  of  their  civil  institutions,  adopted  for  inter- 
nal government,  and  that  the  instrument  they  have  given  us  is  not 
to  \)c  so  construed."  The  present  case,  we  think,  comes  within 
this  limitation.  We  have  held,  not,  however,  without  strong  op- 
position at  times,  that  this  clause  protected  a  corporation  in  its 
charter  exemptions  from  taxation.  While  taxation  is  in  general 
ncccssiiry  for  the  support  of  government,  it  is  not  part  of  the  gov- 
ernment itself.  Ciovernment  was  not  organized  for  the  purposes 
of  taxation,  but  taxation  may  be  necessary  for  the  purposes  of  gov- 
crmnont.  A.s  such ,  taxation  becomes  an  mcident  to  the  exercise  of 
the  h'gitimato  functions  of  government,  but  nothing  more.  No 
government  (h-pendcmt  on  taxation  for  support  can  bargain  away 
itM  whole  power  of  taxation,  for  that  would  be  substantially  abdi- 
cation.    All  that  has  been  determined  thus  far  is,  that  for  a 
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consideration  it  may,  in  the  exercise  of  a  reasonable  discretion, 
and  for  the  pul>lic  good,  surrender  a  part  of  its  powers  in  this 
parti(ailar. 

But  the  power  of  governing  is  a  trust  committed  by  the  people  to 
the  government,  no  part  of  which  can  be  granted  away.  The 
people,  in  their  sovereign  capacity,  have  estaljhslicd  their  agencies 
for  the  preservation  of  the  public  health  and  the  public  morals,  and 
the  protection  of  public  and  private  rights.  These  several  agencies 
can  govern  according  to  their  discretion,  if  within  the  scope  of  tlieir 
general  authority,  while  in  power;  but  they  cannot  give  away  nor 
sell  the  discretion  of  those  that  are  to  come  after  them,  in  respect  to 
matters  the  government  of  which,  from  the  very  nature  of  things, 
must  "  vary  with  varying  circumstances."  They  may  create  cor- 
porations, and  give  them,  so  to  speak,  a  limited  citizenship;  but  as 
citizens,  limited  in  their  privileges,  or  otherwise,  these  creatures  of 
the  government  creation  are  subject  to  such  rules  and  regulations 
as  may  from  time  to  time  be  ordained  and  established  for  the  pres- 
ervation of  health  and  morality. 

The  contracts  which  the  Constitution  protects  are  those  that 
relate  to  property  rights,  not  governmental.  It  is  not  always  easy 
to  tell  on  wliich  side  of  the  line  which  separates  governmental  from 
property  rights  a  particular  case  is  to  be  put;  but  in  respect  to 
lotteries  there  can  be  no  difficulty.  They  are  not,  in  the  legal  ac- 
ceptation of  the  term,  mala  in  se,  but,  as  we  have  just  seen,  may 
properly  be  made  mala  prohibita.  They  are  a  species  of  gambling, 
and  wrong  in  their  influences.  They  disturb  the  checks  and  bal- 
ances of  a  well-ordered  community.  Society  built  on  such  a  foun- 
dation would  almost  of  necessity  bring  forth  a  population  of 
speculators  and  gaml^lers,  living  on  the  expectation  of  what,  "by 
the  casting  of  lots,  or  by  lot,  chance,  or  otherwise,"  might  be 
"  awarded  "  to  them  from  the  accumulations  of  others.  Cer- 
tainly the  right  to  suppress  them  is  governmental,  to  be  exercised 
at  all  times  by  those  in  power,  at  their  discretion.  Any  one,  there- 
fore, who  accepts  a  lottery  charter  does  so  with  the  implied  under- 
standing that  the  people,  in  their  sovereign  capacity,  and  through 
tlieir  properly  constituted  agencies,  may  resume  it  at  any  time 
when  the  public  good  shall  require,  whether  it  be  paid  for  or  not. 
All  that  one  can  get  by  such  a  charter  is  a  suspension  of  certain 
governmental  rights  in  his  favor,  suljject  to  withdrawal  at  will.  He 
has  in  legal  effect  nothing  more  than  a  license  to  enjoy  the  privilege 
on  the  terms  named  for  the  specified  time,  unless  it  be  sooner  abro- 
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gatotl  by  the  sovereign  power  of  tlie  state.     It  is  a  permit,  good  as 
agiiiiist  existing  laws,  but  subject  to  future  legislative  and  consti- 
tutional control  or  withilrawal. 
On  the  whole,  we  fuul  no  error  in  the  record. 

Jiidgment  affirmed} 


PENNIMAN'S  CASE. 
Supreme  Court  of  the  United  States.    1881. 

[103  United  States,  714.]  ^ 

Error  to  the  Supreme  Court  of  Rhode  Island. 

T^vcedle,  a  creditor  of  a  Rhode  Island  manufacturing  corpora- 
tion, recovered  a  judgment  against  the  company  at  a  time  w^hen  the 
CJeneral  Statutes  of  Rhode  Island,  chap.  142,  sect.  20,  provided  that 
"  whenever  the  stockholders  of  any  manufacturing  company  shall 
Ix'  liable,  by  the  provisions  of  this  chapter,  to  pay  the  debts  of  such 
comp:uiy,  .  .  .  their  persons  and  property  may  be  taken  therefor 
on  any  writ  of  attachment  or  execution,  issued  against  the  company 
for  such  debt,  in  the  same  manner  as  on  writs  and  executions  issued 
against  them  for  their  individual  debts."  Penniman  was  a  stock- 
holder; and,  in  accordance  with  this  provision,  the  sheriff,  holding 
the  execution  and  finding  no  goods  or  chattels  of  the  corporation 
or  of  Penniman,  arrested  Penniman  and  committed  him  to  jail. 
While  Penniman  was  in  the  jail,  the  General  Assembly,  on  Mar. 
27, 1877,  passed  an  act  contaming,  among  other  provisions,  the  fol- 
lowing: "Sect.  1.  No  person  shall  hereafter  be  imprisoned,  or  be 
continued  in  i)ri.son,  nor  shall  the  property  of  any  such  person  be 
attache«l,  upon  an  execution  issued  upon  a  judgment  obtained 
against  a  corjwration  of  which  such  person  is  or  was  a  stockholder." 
P«-nriirnan  did  not  take  or  offer  to  take  the  poor-debtor's  oath, 
which  would  have  entitled  him  to  discharge  from  imprisonment; 
l;ut  he  applie<l  to  the  Supreme  Court  of  the  state  for  release  under 
tlip  statute  just  now  quoted.  The  discharge  was  opposed  by 
TH-e<-dl(-  on  the  ground  that  this  statute  impaired  the  obligation  of 
the  judgment  upon  which  the  commitment  was  made  and  of  the 

«  Compare  New  Orleans  v.  Houston,  119  U.  S.  265  (1886).  —  Ed. 
*  A  staU^mcnt  haa  been  framed  upon  the  opinion.  —  Ed. 
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contract  on  which  the  judgment  was  founded.  The  Supreme 
Court  of  the  state  gave  judgment  tliat  Penniman  })e  discharged 
from  custody;  and  he  was  discharged  accordingly. 

B.  F.  Thurston,  in  support  of  the  judgment;  and  H.  N.  Shepard, 
contra. 

Woods,  J.,  dcHvered  the  opinion  of  the  court.  .  .  . 

It  is  only  necessary  to  consider  that  part  of  sect.  1  of  the  act 
above  recited  which  relieves  a  party  from  imprisonment  upon  the 
execution.  Permiman  invokes  that  provision  and  no  other.  He 
was  merely  relieved  from  imprisonment,  and  it  is  that  and  that  only 
of  which  Twcedle  complains.  Statutes  that  are  constitutional  in 
part  only  will  be  upheld,  so  far  as  they  are  not  in  conflict  with  the 
Constitution,  provided  the  allowed  and  the  prohibited  parts  are 
severable.  (Packet  Company  v.  Keokuk,  95  U.  S.  80.)  So  that  if 
so  much  of  the  section  under  consideration  as  relieves  a  debtor 
from  imprisonment  for  debt  is  constitutional  and  can  be  severed 
from  the  other  parts  of  the  enactment,  the  judgment  of  the  Su- 
preme Court  of  Rhode  Island  should  be  affirmed. 

That  part  of  the  section  which  relates  to  the  imprisonment  of  the 
debtor,  and  that  which  relates  to  the  seizure  of  his  property,  are 
entirely  distinct  and  independent,  and  either  one  can  stand  and  be 
operative,  though  the  other  should  be  declared  void.  We  may, 
then,  in  deciding  this  case,  consider  sect.  1  as  if  it  read:  "  No  per- 
son shall  hereafter  be  imprisoned,  or  be  continued  m  prison,  .  .  . 
upon  an  execution  issued  upon  a  judgment  obtained  against  a  cor- 
poration of  which  such  person  is  or  was  a  stockholder." 

The  only  question,  therefore,  which  we  are  called  on  to  decide  is 
whether  this  provision,  enacted  after  the  recovery  of  the  judgment 
against  the  corporation,  by  virtue  of  which  the  defendant  in  error 
was  imprisoned,  is  a  law  which  impairs  the  obUgation  of  contracts. 

In  other  words.  Can  a  state  legislature  pass  a  law  abolishing  im- 
prisonment for  debt  on  contracts  made  or  judgments  rendered  when 
imprisonment  of  the  debtor  was  one  of  the  remedies  to  which  his 
creditor  was  by  law  entitled  to  resort  ? 

This  court  has  repeatedly  and  pointedly  answered  this  question 
in  the  affirmative.  .  .  . 

In  Sturges  v.  Crowninshield  (4  Wheat,  122)  this  court,  speaking 
by  Mr.  Chief  Justice  Marshall,  said :  "  The  distinction  between  the 
obligation  of  a  contract  and  the  remedy  given  by  the  legislature  to 
enforce  that  obligation,  has  been  taken  at  the  bar  and  exists  in  the 
nature  of  things.  Without  impairing  the  obligation  of  the  con- 
tract the  remedy  may  certainly  be  modified,  as  the  wisdom  of  the 
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nation  sh:ill  direct.  Confinonient  of  the  debtor  may  be  a  punish- 
ment for  not  jx^rforming  his  contract,  or  may  be  allowed  as  a  means 
of  inducing  him  to  perform  it.  But  the  state  may  refuse  to  inflict 
this  punishment,  or  may  witiihold  this  means  and  leave  the  con- 
tract in  full  force.  Imprisonment  is  no  part  of  the  contract,  and 
simply  to  release  the  prisoner  does  not  impair  its  obligation." 

Tlio  precise  question  raised  in  this  case  came  before  this  court  in 
M:i>i)n  V.  Haile,  12  /(/.  370.  .  .  . 

The  court  said:  "  Can  it  be  doubted  but  the  legislatures  of  the 
Stat  IS,  so  far  as  relates  to  their  own  process,  have  a  right  to  abolish 
imprisonment  for  ilebt  altogether,  and  that  such  law  might  extend 
to  present  as  well  as  f  ut  u re  imprisonment  ?  We  are  not  aware  that 
such  ft  power  in  the  states  has  ever  been  questioned.  And  if  such 
a  general  law  would  be  valid  under  the  Constitution  of  the  United 
States,  where  is  the  prohibition  to  be  found  that  denies  to  the  State 
of  Rhoile  Island  the  right  of  applying  the  same  remedy  to  indi- 
vidual cases.  .  .  .  Such  laws  merely  act  on  the  remedy,  and  that 
in  part  only.  They  do  not  take  away  the  entire  remedy,  but  only 
so  far  as  imprisonment  forms  a  part  of  such  remedy."  .  .  . 

Mr.  Justice  Washington  dissented  from  the  opinion  in  the  case, 
but  concurred  in  so  much  as  related  to  the  discharge  of  the  defend- 
ant from  imprisonment.  He  remarked:  "  It  was  stated  in  Sturges 
V.  C'rowninshield  that  imprisonment  of  the  debtor  forms  no  part  of 
the  contract,  and,  consequently,  that  a  law  which  discharges  his 
person  from  imprisonment  does  not  impair  its  obligation.  This  I 
a<linit,  and  the  principle  was  strictly  applicable  to  a  contract  for 
money.  ...  I  admit  the  rights  of  a  state  to  put  an  end  to  im- 
prisonment for  del)t  altogether." 

So  in  IJecrs  i'.  Haughton  (9  Pet.  329),  this  court  said:  "There  is 
no  doubt  that  the  legislature  of  Ohio  possessed  full  constitutional 
authority  to  pass  laws  whereby  insolvent  debtors  should  be  re- 
Ica-Htnl  or  protected  from  arrest  or  imprisonment  of  their  persons 
on  any  action  for  any  debt  or  demand  due  by  them.  The  right  to 
imprison  constitutes  no  part  of  the  contract,  and  the  discharge  of 
the  person  of  the  party  from  imprisonment  does  not  unpair  the 
ot)ligation  of  the  contract,  but  leaves  it  in  full  force  against  his 
property  and  effects."  (P.  359.  See  also  Von  Hoffman  v.  City  of 
Quincy,  4  Wall.  .535,  and  Tennessee  v.  Snecd,  96  U.  S.  69.) 

The  general  doctrine  of  this  court  on  this  subject  may  be  thus 
Ktatcfl:  In  modes  of  proceeding  and  forms  to  enforce  the  contract 
the  logisbture  has  the  control,  and  may  enlarge,  Mmit,  or  alter 
them,  provided  it  docs  not  deny  a  remedy  or  so  embarrass  it  with 
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conditions  or  restrictions  as  seriously  to  impair  the  value  of  the 
right.  (Bronson  v.  Kinzie,  1  How.  311;  Von  Hoffman  v.  City  of 
Quincy,  supra;  Tennessee  v.  Sneed,  supra.) 

The  result  of  the  decisions  of  this  court  above  quoted  is  that  the 
abolition  of  imprisonment  for  debt  is  not  of  itself  sucii  a  change  in 
the  remedy  as  impairs  the  obligation  of  the  contract. 

Judgment  affirmed. 


GREENWOOD  v.  FREIGHT  COMPANY. 
Supreme  Court  of  the  United  States.     1882. 

[105  United  States,  13.]  i 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Greenwood,  a  citizen  of  New  York  and  stockholder  in  the  Mar- 
ginal Freight  Railroad  Company,  brought  a  bill  against  the  Union 
Freight  Railroad  Company  and  the  Marginal  Freight  Railroad 
Company,  both  being  Massachusetts  corporations,  the  city  of  Bos- 
ton, its  mayor  and  aldermen  by  name,  and  the  directors  of  the 
Marginal  Freight  Railroad  Company  • —  all  citizens  of  Massachu- 
setts. The  Marginal  Freight  Railroad  Company  was  organized 
under  an  act  of  the  Massachusetts  legislature  of  1867  to  build  and 
operate  a  railroad  through  various  streets  of  Boston.  In  1872  an 
act  of  the  legislature  incorporated  the  Union  Freight  Railroad 
Company,  authorized  it  to  take  the  track,  or  any  part  thereof,  of 
the  Marginal  Freight  Railroad  Company  or  of  any  other  street 
railroad,  on  payment  of  compensation,  and  repealed  the  act  incor- 
porating the  Marginal  Freight  Railroad  Company.  By  the  act  of 
1872  and  a  vote  of  the  board  of  aldermen  the  new  company  was 
authorized  to  run  its  track  through  the  same  streets  and  over  the 
same  ground  covered  by  the  older  one.  The  bill,  in  addition  to 
these  facts,  averred  that  the  directors  of  the  old  company  refused 
to  take  steps  to  protect  the  company  against  the  act  of  1872,  and 
that  the  new  company  was  about  to  proceed  under  the  act  in  such 
way  as  to  make  the  complainant's  stock  valueless;  and  it  prayed 
an  injunction.     On  demurrer,  the  Circuit  Court  dismissed  the  bill. 

*  A  statement  has  been  framed  upon  the  opinion.  —  Ed. 
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G.  F.  Edmunds  and  .4.  B.  Wentworih,  for  appellant;  and  D.  E. 
Ware  and  W.  G.  Russell,  contra. 

Miller,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

As  none  of  the  defendants  are  charged  with  a  purpose  to  exercise 
any  iwwer  or  to  perform  any  acts  not  authorized  by  the  terms  of 
the  act  of  May  6,  1872,  the  remaining  question  to  be  decided  is, 
whetlier  the  features  of  that  act  to  which  complainant  objects  in 
his  bill  are  beyond  the  power  of  the  legislature  of  Massachusetts, 
or  are  forbitkien  .by  an>i;hing  in  the  Constitution  of  the  United 
States. 

These  exercises  of  power  in  the  statute  complained  of  are  divis- 
ible into  two:  — 

1.  The  rei>eal  of  the  charter  of  the  Marginal  Company. 

2.  The  authority  vested  in  the  Union  Company  to  take  its  track 
for  the  use  of  the  latter  company. 

It  is  the  argvunent  of  comisel,  pressed  upon  us  with  much  vigor, 
that  the  two  t<aken  together  constitute  a  transfer  of  the  property  of 
the  one  corporation  to  the  other,  and  with  it  all  the  corporate  fran- 
chises, rights,  and  powers  belonging  to  the  elder  corporation. 

We  are  not  insensible  to  the  force  of  the  argument  as  thus  stated; 
and  we  think  it  nmst  be  conceded  that,  according  to  the  unvarying 
decisions  of  this  court,  the  unconditional  repeal  of  the  charter  of 
the  Marginal  Company  is  void  under  the  Constitution  of  the 
I'nitiMl  States,  as  impairing  the  obligation  of  the  contract  made  by 
the  acceptance  of  the  charter  between  the  corporators  of  that  com- 
pany and  the  state,  unless  it  is  made  valid  by  that  provision  of  the 
General  Statutes  of  Massachusetts,  called  the  reservation  clause, 
conreming  acts  of  incorporation;  or  unless  it  falls  within  some  en- 
actment covered  by  that  part  of  its  own  charter  which  makes  it 
"  subject  to  all  the  duties,  restrictions,  and  liabilities  set  forth  in 
the  general  laws,  which  now  are  or  may  hereafter  be  in  force,  re- 
bting  to  street-railway  corporations,  so  far  as  they  may  be  appU- 
cal.le." 

Th(?  first  of  these  reservations  of  legislative  power  over  corpora- 
tiona  ia  found  in  sect.  41  of  chap.  68  of  the  General  Statutes  of 
Ma.s.'<iichus<'tts,  in  the  folloAving  language:  "  Every  act  of  incor- 
poration passetl  after  the  eleventh  day  of  March,  in  the  year 
one  thousand  eight  hundred  and  thirty-one,  shall  be  subject  to 
amendment,  alteration,  or  repeal,  at  the  pleasure  of  the  legisla- 
ture." 

It  would  l>e  difficult  to  supply  language  more  comprehensive  or 
expressive  than  this. 
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Such  an  act  may  be  amended;  that  is,  it  may  be  changed  by 
additions  to  its  terms  or  by  qualifications  of  the  same.  It  may  be 
altered  by  the  same  power,  and  it  may  be  repealed.  What  is  it 
may  be  repealed  ?  It  is  the  act  of  incorporation.  It  is  this  organic 
law  on  which  the  corporate  existence  of  the  company  depends 
which  may  be  repealed,  so  that  it  shall  cease  to  be  a  law;  or  the 
legislature  may  adopt  the  milder  course  of  amending  the  law  in 
matters  which  need  amendment,  or  altering  it  when  it  neerls  sub- 
stantial change.  All  this  may  be  done  at  the  pleasure  of  the  legis- 
lature. That  l)ody  need  give  no  reason  for  its  action  in  the  matter. 
The  validity  of  such  action  does  not  depend  on  the  necessity  for  it, 
or  on  the  soundness  of  the  reasons  which  prompted  it.  This  ex- 
pression, "  the  pleasure  of  the  legislature,"  is  significant,  and  is  not 
found  in  many  of  the  similar  statutes  in  other  states. 

This  statute  having  been  the  settled  law  of  Mas.sachusetts,  and 
representing  her  policy  on  an  important  subject  for  nearly  fifty 
years  before  the  incorporation  of  the  Marginal  Company,  we  can- 
not doubt  the  authority  of  the  legislature  of  Massachusetts  to 
repeal  that  charter.  Nor  is  this  seriously  questioned  by  counsel 
for  appellant;  and  it  may,  therefore,  be  assumed  that  if  the  repeal- 
ing clause  of  the  act  of  May  6,  1872,  stood  alone,  its  validity  must 
be  conceded.  Crease  v.  Babcock,  23  Pick.  (Mass.),  334;  Erie  & 
N.  E.  Railroad  Co.  v.  Casey,  26  Pa.  St.  287;  Pennsylvania  College 
Cases,  13  Wall.  190;  2  Kent,  Com.  306. 

It  is  argued,  however,  that  the  act  is  to  be  examined  as  a  whole, 
and  that  as  the  earlier  sections  of  the  statute  bestow  upon  the 
Union  Company  the  right  to  seize  the  track  and  other  property  of 
the  Marginal  Company,  this  repealing  clause  is  inserted  merely  to 
aid  in  the  general  purpose  of  transferring  a  valuable  property  and 
its  appurtenant  franchise  from  one  corporation  to  another. 

Whether  this  is  sufficient  to  invalidate  that  branch  or  feature  of 
the  statute  may  depend  somewhat  upon  the  effect  of  the  repealing 
clause  upon  the  rights  of  the  Marginal  Company,  as  well  as  upon 
other  matters;  but  we  do  not  doubt  the  validity  of  the  repealing 
clause  of  that  act,  whatever  may  have  been  the  reasons  which  in- 
fluenced the  legislature  to  enact  it,  for  the  exercise  of  this  power  is 
by  express  terms  declared  to  be  at  the  pleasure  of  the  legislature. . . . 

What  is  the  effect  of  the  repeal  of  the  charter  of  a  corporation 
like  this  ? 

One  obvious  effect  of  the  repeal  of  a  statute  is  that  it  no  longer 
exists.  Its  life  is  at  an  end.  Whatever  force  the  law  may  give  to 
transactions  into  which  the  corporation  entered  and  which  were 
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authorized  by  tlie  charter  while  m  force,  it  can  originate  no  new 
t raiusiict ions  dependent  on  the  power  conferred  by  the  charter.  If 
the  corporation  be  a  b:mk,  with  power  to  lend  money  and  to  issue 
circulating  notes,  it  can  make  no  new  loan  nor  issue  any  new  notes 
ilesigiu'd  to  circulate  as  money. 

If  the  essence  of  tlie  grant  of  the  charter  be  to  operate  a  railroad, 
and  to  use  the  streets  of  the  city  for  that  purpose,  it  can  no  longer 
so  use  the  streets  of  the  city,  and  no  longer  exercise  the  franchise  of 
nnining  a  railroad  in  the  city.  In  short,  "  whatever  power  is  de- 
penilt>nt  solely  uix)n  the  grant  of  the  charter,  and  which  could  not 
be  exercised  by  unincorporated  private  persons  under  the  general 
laws  of  the  state,  is  al)rogated  by  the  repeal  of  the  law  which 
granttHJ  these  special  rights." 

Personal  and  real  property  acquired  by  the  corporation  during 
its  lawful  existence,  rights  of  contract,  or  choses  in  action  so  ac- 
quinni,  and  which  do  not  in  their  nature  depend  upon  the  general 
powers  conferred  by  the  charter,  are  not  destroyed  by  such  a  re- 
peal; mid  the  courts  may,  if  the  legislature  does  not  provide  some 
s|x*cial  remwly,  enforce  such  rights  by  the  means  within  their 
power.  The  rights  of  the  shareholders  of  such  a  corporation,  to 
their  interest  in  its  property,  are  not  annihilated  by  such  a  repeal, 
anil  there  must  remain  in  the  courts  the  power  to  protect  those 
rights. 

.\nd  while  we  are  conscious  that  no  definition,  at  once  com- 
prehensive and  satisfactory,  can  be  here  laid  down  of  what  those 
rights  and  powers  are  that  remain  to  the  stockholders  and  the 
cre<litors  of  such  a  corporation  after  the  act  of  repeal,  we  are  of 
opinion  that  the  foregoing  observations  are  sufficient  for  the  case 
Ix'fore  us. 

A  short  reference  to  the  origin  of  this  reservation  of  the  right  to 
repeal  charters  of  corporations  may  be  of  service  in  enabling  us  to 
decide  upon  its  office  and  effect  when  called  into  operation  by  the 
legislative  exercise  of  the  power. 

As  early  as  1806,  in  the  case  of  Wales  v.  Stetson,  2  Mass.  143, 
the  .Supreme  Court  of  that  state  made  the  declaration  "  that  the 
rights  legally  vested  in  all  corporations  cannot  be  controlled  or  de- 
stroyed by  any  subsequent  statute,  unless  a  power  for  that  purpose 
lie  H'served  to  the  legislature  in  the  act  of  incorporation."  In 
Tnmtees  of  Dartmouth  College  v.  Woodward,  4  Wheat.  518,  de- 
cided in  1819,  this  court  announced  principles  on  the  subject  of  the 
prottH'tion  that  the  charters  of  private  corporations  were  entitled 
to  claim.  uii<ifr  the  clau.se  of  the  federal  Constitution  against  ira- 
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pairing  the  obligation  of  contracts,  which,  though  received  at  the 
time  with  some  dissatisfaction,  have  never  been  overruled  in  this 
court.  The  opinion  in  that  case  carried  the  protection  of  the  con- 
stitutional provision  somewhat  in  advance  of  what  had  been  decided 
in  Fletcher  v.  Peck,  6  Cranch,  87,  and  the  preceding  cases,  and  held 
that  it  applied  not  only  to  contracts  between  intlividuals,  and  to 
grants  of  property  made  by  the  state  to  individuals  or  to  corpora- 
tions, but  that  the  rights  and  franchises  conferred  upon  private  as 
distinguishetl  from  public  corporations  by  the  legislative  acts  under 
which  their  existence  was  authorized,  and  the  right  to  exercise 
the  functions  conferred  upon  them  by  the  statute,  were,  when 
accepted  by  the  corporators,  contracts  which  the  state  could  not 
impair. 

It  became  obvious  at  once  that  many  acts  of  incorporation  which 
had  been  passed  as  laws  of  a  public  character,  partaking  in  no  gen- 
eral sense  of  a  bargain  between  the  states  and  the  corporations 
which  they  created,  but  which  yet  conferred  private  rights,  were  no 
longer  subject  to  amendment,  alteration,  or  repeal,  except  by  the 
consent  of  the  corporate  body,  and  that  the  general  control  which 
the  legislatures  creating  such  bodies  had  previously  supposed  they 
had  the  right  to  exercise,  no  longer  existed.  It  was,  no  doubt,  with 
a  view  to  suggest  a  method  by  which  the  state  legislatures  could 
retain  in  a  large  measure  this  important  power,  without  violating 
the  provision  of  the  federal  Constitution,  that  Mr.  Justice  Story, 
in  his  concurring  opinion  in  the  Dartmouth  College  case,  suggested 
that  when  the  legislature  was  enacting  a  charter  for  a  corporation, 
a  provision  in  the  statute  reserving  to  the  legislature  the  right  to 
amend  or  repeal  it  must  be  held  to  be  a  part  of  the  contract  itself, 
and  the  subsequent  exercise  of  the  right  would  be  in  accordance 
with  the  contract,  and  could  not,  therefore,  impair  its  obligation. 
And  he  cites  with  approval  the  observations  we  have  already 
quoted  from  the  case  of  Wales  v.  Stetson,  2  Mass.  143. 

It  would  seem  that  the  states  were  not  slow  to  avail  themselves 
of  this  suggestion,  for  while  we  have  not  time  to  examine  their  legis- 
lation for  the  result,  we  have  in  one  of  the  cases  cited  to  us  as  to  the 
effect  of  a  repeal  (McLaren  v.  Pennington,  1  Paige  (N.  Y.),  102),  in 
which  the  legislature  of  New  Jersey,  when  chartering  a  bank  with  a 
capital  of  S400,000  in  1824,  declared  t>y  its  seventeenth  section  that 
it  should  be  lawful  for  the  legislature  at  any  time  to  alter,  amend, 
and  repeal  the  same.  And  Kent  (2  Com.  307),  speaking  of  what  is 
proper  in  such  a  clause,  cites  as  an  example  a  charter  by  the  New 
York  legislature,  of  the  date  of  Feb.  25,  1822.     How  long  the  legis- 
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lature  of  Massachusetts  continued  to  rely  on  a  special  reservation 
of  tins  power  in  each  charter  as  it  was  granted,  it  is  unnecessary  to 
inquire  for  in  1S31  it  enacted  as  a  law  of  general  apphcation,  that 
all  charters  of  corporations  thereafter  granted  should  be  subject  to 
Amendment,  alteration,  and  repeal  at  the  pleasure  of  the  legisla- 
ture, and  such  has  been  the  law  ever  since. 

Tl'iis  history  of  the  reservation  clause  in  acts  of  incorporation 
supports  our  proposition,  that  whatever  right,  franchise,  or  power 
in  the  corporation  depends  for  its  existence  upon  the  granting 
clauses  of  the  charter,  is  lost  by  its  repeal. 

This  view  is  sustained  by  the  decisions  of  this  court  and  of  other 
courts  on  the  same  question.  Pennsylvania  College  Cases,  supra; 
Tomlinson  r.  Jessup,  15  Wall.  454;  Railroad  Company  v.  Maine, 
96  U.  S.  499;  Sinking  Fund  Cases,  99  id.  700;  Railroad  Company 
r.  Georgia,  98  id.  359;  McLaren  v.  Pennington,  supra;  Erie  &  N.  E. 
Riiilroad  v.  Casey,  supra;  Miners'  Bank  v.  United  States,  1  Greene 
(Iowa),  553;  2  Kent,  Com.  300,  307. 

It  results  from  this  view  of  the  subject  that  whatever  right  re- 
mainetl  in  the  Marginal  Company  to  its  rolling-stock,  its  horses,  its 
harness,  its  stal:)les,  the  debts  due  to  it,  and  the  funds  on  hand,  if 
any,  it  no  longer  had  the  right  to  run  its  cars  through  the  streets,  or 
any  of  the  streets,  of  Boston.  It  no  longer  had  the  right  to  cumber 
these  streets  with  a  railroad  track  which  it  could  not  use,  for  these 
Ix'longed  by  law  to  no  person  of  right,  and  were  vested  in  defend- 
ants only  by  virtue  of  the  repealed  charter. 

It  was,  therefore,  in  the  power  of  the  Massachusetts  legislature 
to  grant  to  another  corporation,  as  it  did,  the  authority  to  operate 
a  street  railroad  through  the  same  streets  and  over  the  same  ground 
previously  occupied  by  the  Marginal  Company.  .  .  . 

In  regard  to  the  whole  question  discussed  as  to  the  mode  of  mak- 
ing compensation,  and  its  sufficiency  to  indemnify  the  Marginal 
Company  for  what  is  taken,  it  seems  to  us  to  be  premature;  for 
whenever  the  attempt  to  adjust  the  compensation  is  made,  the 
r|uestion  of  its  sufficiency  and  its  compliance  with  the  law  on  that 
subject  may  arise,  and  it  can  then  be  decided. 

Nor  are  we  satisfied  of  the  soundness  of  the  argument  of  counsel 
that  the  clause  in  the  Marginal  Company's  charter,  which  declares 
it  to  be  Hubje(!t  to  the  restrictions  and  liabilities  contained  in  the 
general  laws  relating  to  street  railways,  withdraws  it  from  the  oper- 
ation of  the  forty-first  section  of  chapter  68  of  the  General  Laws  of 
the  State.  The  latter  clause  declares  all  acts  of  incorporation  sub- 
ject to  its  provisions.     This  subjection  is  not  impaired  by  the  fact 
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that  a  particular  corporation  is  made  by  its  charter  subject  to  other 
laws  also  of  a  general  character. 

We  are  of  opinion  that  the  question  of  the  repeal  of  the  charter  of 
the  Marginal  Company  is  to  he  decided  by  the  construction  of  the 
general  statute,  whose  effect  and  history  we  have  discussed.  .  .  . 

Decree  affirmed. 

Gray,  J.,  did  not  sit  in  this  case,  nor  take  any  part  in  deciding  it. 


MAYNARD  v.  HILL. 
Supreme  Court  of  the  United  States.     1888. 

[125  United  States,  190.]' 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Washington. 

A  suit  in  equity  was  brought  by  the  heirs  of  Lydia  A.  Maynard  to 
compel  a  conveyance  of  land.  Lydia  A.  Maynard  had  been  mar- 
ried to  David  S.  Maynard  in  1828.  On  Sept.  16,  1850,  David  S. 
Maynard,  having  left  his  wife  in  Ohio,  took  up  his  residence  in  that 
part  of  the  Territory  of  Oregon  which  later  became  the  Territory  of 
Washington.  Under  the  act  of  Congress  of  Sept.  27,  1850,  "  creat- 
ing the  office  of  surveyor  general  of  public  lands  in  Oregon,  .  .  . 
and  to  make  donations  to  the  settlers  of  the  said  public  lands,"  he, 
on  Apr.  3,  1852,  settled  upon,  and  claimed  as  a  married  man,  640 
acres.  On  Dec.  22,  1852,  an  act  was  passed  by  the  Legislative 
Assembly  of  the  Territory  of  Oregon  to  dissolve  his  marriage.  The 
wife  had  no  notice  of  the  pendency  of  the  legislative  bill.  On  Jan. 
15,  1853,  the  husband  thus  divorced  married  Catherine  T.  Bra- 
shears.  On  Apr.  30,  1856,  he  made  proof  before  the  register  and 
receiver  of  the  land  office  of  his  residence  upon  and  cultivation  of 
his  claim  for  four  years  from  Apr.  3,  1852.  On  hearings  before  the 
register  and  receiver,  an  appeal  to  the  Commissioner  of  the  General 
Land  Office,  and  an  appeal  to  the  Secretary  of  the  Interior,  it  Avas 
ultimately  decided  that  David  S.  Maynard  was  entitled  to  a  certif- 
icate for  the  west  half  and  that  neither  wife  was  entitled  to  a  cer- 
tificate for  the  east  half,  the  Secretary  holding  that  at  the  time  of 

1  Th('  reporter's  statement  ha.s  not  been  reprinted.  —  Ed. 
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the  divorce  the  husband  had  only  an  inchoate  right,  and  the  first 
wife  no  vested  mterest  accordmgly,  and  that  the  second  wife,  not 
Imving  l>et«n  niarritxl  on  Dec.  1,  1850,  or  vnihm  a  year  thereafter, 
was  not  entitled  to  one-half  of  the  donation  claim  according  to  the 
tonus  of  the  statute.  Subsequently,  the  defendants,  with  full 
knowUnlge  of  the  rights  of  the  first  ^^'ife,  acquired  through  the  Gen- 
eral Liuid  Office  mterest s  in  the  east  half.  The  bill  alleged  the 
foregoing  facts  and  also  that  the  first  wife  died  in  1879,  intestate; 
uiid  it  prayinl  that  the  defendants  be  adjudged  trustees  for  the 
lu'irs  aiul  be  tlirected  to  convey  to  them.  A  demurrer  to  the  bill 
for  failing  to  state  cause  of  action  was  sustained  by  the  court  below 
and  by  the  Supreme  Court  of  Washington  Territory. 

('.//.  Ilatiford  and  Henry  Beard,  for  appellants;  and  Walter  H. 
Smith,  for  appellee. 

FiKLD,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

Two  questions  are  presented  for  our  consideration:  first,  was  the 
art  of  the  Legislative  Assembly  of  the  Territory  of  Oregon  of  the 
22d  of  December,  1852,  declaring  the  bonds  of  matrimony  between 
David  S.  Maynard  and  his  wife  dissolved,  valid  and  effectual  to 
divorce  the  parties;  and,  second,  if  vahd  and  effectual  for  that 
purix->se,  dill  such  divorce  defeat  any  rights  of  the  wife  to  a  portion 
of  the  donation  claim. 

The  act  of  Congress  creating  the  Territory  of  Oregon,  and  es- 
tablishing a  government  for  it,  passed  on  the  14th  of  August,  1848, 
vested  the  legislative  power  and  authority  of  the  territory  in  an 
Assembly,  consisting  of  two  boards,  a  Council  and  a  House  of 
Representatives.  9  Stat.  323,  c.  177,  §  4.  It  declared,  §  6,  that  the 
legislative  power  of  the  territory  should  "extend  to  all  rightful 
subjects  of  legislation  not  inconsistent  \vith  the  Constitution  and 
laws  of  the  United  States,"  but  that  no  law  should  be  passed  inter- 
fering with  the  primary  disposal  of  the  soil;  that  no  tax  should  be 
impcsed  upon  the  property  of  the  United  States;  that  the  property 
of  non-residents  should  not  be  taxed  higher  than  the  property  of 
residents;  and  that  all  the  laws  passed  by  the  Assembly  should  be 
Kubmitted  to  Congress,  and  if  disapproved  should  be  null  and  of  no 
effect.  It  al.so  contained  various  provisions  against  the  creation  of 
iniftitutions  for  banking  purposes,  or  with  authority  to  put  into 
circulation  notes  or  bills,  and  against  pledging  the  faith  of  the 
people  of  the  territory  to  any  loan.  .  .  . 

What  were  "  rightful  subjects  of  legislation  "  when  these  acts 
organizing  the  territories  were  passed,  is  not  to  be  settled  by  refer- 
ence to  the  distinctions  usually  made  between  legislative  acts  and 
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such  as  are  judicial  or  administrative  in  their  character,  but  by  an 
examination  of  the  subjects  upon  which  legislatures  had  been  in  the 
practice  of  acting  with  the  consent  and  approval  of  the  people  they 
represented.  ...  It  will  be  found  from  the  history  of  legislation 
that,  whilst  a  general  separation  has  been  observed  between  the 
different  departments,  so  that  no  clear  encroachment  by  one  upon 
the  province  of  the  other  has  been  sustained,  the  legislative  depart- 
ment, when  not  restrained  by  constitutional  provisions  and  a  regard 
for  certain  fundamental  rights  of  the  citizen  which  are  recognized 
in  this  country  as  the  basis  of  all  government,  has  acted  upon  every- 
thing within  the  range  of  civil  government.  Loan  Association  v. 
Topeka,  20  Wall.  655,  663,  Every  subject  of  interest  to  the  com- 
munity has  come  under  its  direction.  It  has  not  merely  prescribed 
rules  for  future  conduct,  but  has  legalized  past  acts,  corrected  de- 
fects in  proceedings,  and  determined  the  status,  conditions,  and 
relations  of  parties  in  the  future.  .  .  . 

When  this  country  was  settled,  the  power  to  grant  a  divorce  from 
the  bonds  of  matrimony  was  exercised  by  the  Parliament  of  Eng- 
land. The  ecclesiastical  courts  of  that  country  were  limited  to  the 
granting  of  divorces  from  bed  and  board.  Naturally,  the  legis- 
lative assemblies  of  the  colonies  followed  the  example  of  Parliament 
and  treated  the  subject  as  one  within  their  province.  And  until  a 
recent  period  legislative  divorces  have  been  granted,  with  few  ex- 
ceptions, in  all  the  states.  .  .  . 

The  adoption  of  late  years  in  many  constitutions  of  provisions 
prohibiting  legislative  divorces  would  also  indicate  a  general  con- 
viction that  without  this  prohibition  such  divorces  might  be 
granted,  notwithstanding  the  separation  of  the  powers  of  govern- 
ment into  departments  by  which  judicial  functions  are  excluded 
from  the  legislative  department.  There  are,  it  is  true,  decisions  of 
state  courts  of  high  character,  like  the  Supreme  Court  of  Massachu- 
setts and  of  Missouri,  holding  differently;  some  of  which  were 
controlled  by  the  peculiar  language  of  their  state  constitutions. 
Sparhawk  v.  Sparhawk,  116  Mass.  315;  State  v.  Fry,  4  Missouri, 
120,  138.  The  weight  of  authority,  however,  is  decidedly  in  favor 
of  the  position  that,  in  the  absence  of  direct  prohibition,  the  power 
over  divorces  remains  with  the  legislature.  We  are,  therefore, 
justified  in  holding — more,  we  are  compelled  to  hold,  that  the  grant- 
ing of  divorces  was  a  rightful  subject  of  legislation  according  to  the 
prevailing  judicial  opinion  of  the  country,  and  the  understanding  of 
the  profession,  at  the  time  the  organic  act  of  Oregon  was  passed 
by  Congress,  when  either  of  the  parties  divorced  was  at  the  time 
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-.  u-^ident  witliin  the  territorial  jurisdiction  of  the  legislature.  If 
within  the  competency  of  the  Legislative  Assembly  of  the  tern- 
ton.-,  we  Ciumot  inquire  into  its  motives  in  passing  the  act  grantmg 
the  divorce;  its  will  was  a  sufficient  reason  for  its  action.  One  of 
tlu'  pjirties,  the  husbiuul.  was  a  resident  withm  the  territory,  and 
as  he  acttxl  soon  afterwards  upon  the  dissolution  and  married  again, 
we  may  conchule  that  the  act  was  passed  upon  his  petition.  If  the 
.\ssembly  possessed  the  power  to  grant  a  divorce  in  any  case,  its 
jurL^liction  to  legislate  upon  his  status,  ho  being  a  resident  of  the 
territory,  is  undoubtcil,  unless  the  marriage  was  a  contract  within 
the  prohibition  of  the  federal  Constitution  against  its  impairment 
by  legislation,  or  within  the  terms  of  the  Ordinance  of  1787,  the 
privileges  of  which  were  secured  to  the  inhabitants  of  Oregon  by 
their  orgiuxic  act,  questions  which  we  will  presently  consider.  .  .  . 

The  orgjuiio  act  extends  the  legislative  power  of  the  territory  to 
all  rightful  sul)jects  of  legislation  "  not  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States."  The  only  inconsistency 
suggested  is,  that  it  impairs  the  obligation  of  the  contract  of  mar- 
riage. Assuming  that  the  prohibition  of  the  federal  Constitution 
against  the  impairment  of  contracts  by  state  legislation  applies 
(Mjually,  as  would  seem  to  be  the  opinion  of  the  Supreme  Court  of 
the  territory,  to  legislation  by  territorial  legislatures,  we  are  clear 
that  marriage  is  not  a  contract  within  the  meaning  of  the  prohibi- 
tion. .  .  . 

It  is  also  to  be  observed  that,  whilst  marriage  is  often  termed  by 
text  writers  and  in  decisions  of  courts  a  civil  contract  —  generally 
to  indicate  that  it  must  be  founded  upon  the  agreement  of  the 
parties,  and  does  not  require  any  religious  ceremony  for  its  solem- 
nization —  it  is  something  more  than  a  mere  contract.  The  con- 
.sent  of  the  parties  is  of  course  essential  to  its  existence,  but  when 
the  contract  to  marry  is  executed  by  the  marriage,  a  relation  be- 
twwn  the  parties  is  created  which  they  cannot  change.  Other 
contracts  may  be  modified,  restricted,  or  enlarged,  or  entirely  re- 
lea.sed  uiK)n  the  consent  of  the  parties.  Not  so  with  marriage. 
The  relation  once  formed,  the  law  steps  in  and  holds  the  parties  to 
various  obligations  and  liabilities.  It  is  an  institution,  in  the 
maintenance  of  which  in  its  purity  the  public  is  deeply  interested, 
for  it  is  the  foundation  of  the  family  and  of  society,  without  which 
there  would  be  neither  civilization  nor  progress.  This  view  is  well 
expressetl  by  the  Supreme  Court  of  Maine  in  Adams  v.  Palmer,  51 
Maine,  481,48:3.  .  .  . 
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The  14th  section  of  the  organic  act  of  Oregon  provides  that  the 
inhabitants  of  the  territory  shall  be  entitled  to  ail  tlie  rights,  privi- 
leges, and  advantages  granted  and  secured  to  the  people  of  the 
territory  of  tlie  United  States  northwest  of  the  river  Ohio  by  the 
articles  of  compact  contained  in  tiie  ordinance  of  July  13,  1787,  for 
the  government  of  the  territory.  The  last  clause  of  article  two  of 
that  ordinance  declares  "  that  no  law  ought  ever  to  be  made  or 
have  force  in  said  territory  that  shall  in  any  manner  whatever  inter- 
fere with  or  affect  private  contracts  or  engagements  bona  fide  and 
without  fraud,  previously  formed."  This  clause,  though  thus 
enacted  and  matle  applicable  to  the  inhabitants  of  Oregon,  cannot 
be  construed  to  operate  as  any  greater  restraint  upon  legislative 
interference  with  contracts  than  the  provision  of  the  federal  Con- 
stitution. It  was  intended,  like  that  provision,  to  forbid  the  pas- 
sage of  laws  which  would  impair  rights  of  property  vested  under 
private  contracts  or  engagements,  and  can  have  no  application  to 
the  marriage  relation. 

But  it  is  contended  that  Lydia  A.  Maynard,  the  first  wife  of 
David  S.  IMaynard,  was  entitled,  notwithstanding  the  divorce,  to 
the  east  half  of  the  donation  claim.  The  settlement,  it  is  true,  was 
made  by  her  husband  as  a  married  man  in  order  to  secure  the  640 
acres  in  such  case  granted  under  the  donation  act.  9  Stat.  496, 
c.  76.  But  that  act  conferred  the  title  of  the  land  only  upon  the 
settler  who  at  the  tune  was  a  resident  of  the  territory,  or  should  be 
a  resident  of  the  territory  before  December  1,  1850,  and  who 
should  reside  upon  and  cultivate  the  land  for  four  consecutive 
years.  .  .  .  The  settler  does  not  become  a  grantee  until  such 
residence  and  cultivation  have  been  had,  by  the  very  terms  of  the 
act.  Until  then  he  has  only  a  promise  of  a  title,  w4iat  is  sometimes 
vaguely  called  an  inchoate  interest.  ...  In  Hall  v.  Russell,  101 
U.  S.  503,  the  nature  of  the  grant  was  elaborately  discussed,  and  it 
was  held  that  the  title  did  not  vest  in  the  settler  until  the  condi- 
tions were  fully  performed.  ...  In  Vance  v.  Burbank,  101  U.  S. 
514,  521,  the  doctrine  of  the  previous  case  was  reaffirmed,  and  the 
court  adtled:  "  The  statutory  grant  was  to  the  settler,  but  if  he 
was  married  the  donation,  when  perfected,  inured  to  the  benefit  of 
himself  and  his  wife  in  equal  parts.  The  wife  could  not  be  a  set- 
tler.    Slie  got  nothing  except  through  her  husband." 

When,  therefore,  the  act  was  passed  divorcing  the  husband  and 
wife,  he  had  no  vested  interest  in  the  land,  and  she  could  have  no 
interest  greater  than  his.  Nothing  had  then  been  acquired  by  his 
residence  and  cultivation  which  gave  him  anything  more  than  a 
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nuTO  ix>s..es.^>rv  right;  a  right  to  remain  on  the  land  so  as  to  en- 
able him  to  comply  with  the  conditions  upon  which  the  title  was  to 
pass  to  him  \fter  the  divorce  she  had  no  such  relation  to  him  as 
toVonfer  upon  her  anv  interest  in  the  title  subsequently  acqmred 
bv  him  \  divorce  ends  all  rights  not  previously  vested.  Interests 
which  might  vest  in  time,  upon  a  continuance  of  the  marriage  rela- 
tion were  gone.  A  wife  divorced  has  no  right  of  dower  m  his 
pn>perty  •  a  husband  divorced  has  no  right  by  the  curtesy  in  her 
lands,  miless  the  statute  authorizing  the  divorce  specially  confers 

such  right. 

It  follows  that  the  \N'ife  was  not  entitled  to  the  east  half  of  the 
donation  claim.  To  entitle  her  to  that  half  she  must  have  con- 
tinued his  wife  during  his  residence  and  cultivation  of  the  land. 
The  judgment  of  the  Supreme  Court  of  the  territory  must  there- 
fore l>e  affirmed;  and  it  is  so  ordered. 

Mattmkws  and  Gray,  J  J.,  dissented. 

Br.\dlev.  J.,  was  not  present  at  the  argument  and  took  no  part 
in  the  decision. 


MORLEY  V.  LAKE  SHORE  AND   MICHIGAN 
SOUTHERN   RAILWAY   CO. 

Supreme  Court  of  the  United  States.     1892. 
[146  United  States,  162.]  i 

Error  to  the  Court  of  Appeals  of  New  York. 

In  the  Supreme  Court  of  New  York  for  the  city  and  county  of  New 
York  a  holder  of  certain  preferred  and  guaranteed  railroad  stock 
brought  suit  to  compel  specific  performance  of  the  contract  with 
him,  and  ol)tained  a  decree  that  the  Lake  Shore  &  Michigan  South- 
em  Railway  Co.  should  pay  him  out  of  net  earnings  $53,148.88, 
with  int«*rest  thereon  from  entry  of  judgment,  and  that,  in  case  of 
failure  for  thirty  days  to  pay  the  judgment,  the  plaintiff  should 
have  execution  for  So3, 184.88  and  interest.  At  that  time  the 
statutor>'  rate  of  interest  on  a  judgment  was  seven  per  cent.  The 
decree  was  affirmed  by  the  general  term  of  the  Supreme  Court  of 
New  York  and  by  the  Court  of  Appeals;  and  the  judgment  was 

'  .\  ••f  atfm«-nt  ha.H  been  framed  upon  the  opinion  of  the  court.  —  Ed. 
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entered  in  the  office  of  the  county  clerk  on  January  26,  1878.  In 
1879  an  act  was  passed  by  the  legislature,  to  take  effect  January  1, 
1880,  reducing  the  rate  of  interest  to  six  per  cent,  but  providing  that 
"  nothing  herein  contained  shall  be  so  construed  as  to  in  any  way 
affect  any  contract  or  obligation  made  before  the  passage  of  this 
act."  An  execution  was  issued  on  May  21,  1881.  The  company 
on  that  day  paid  to  the  sheriff  853,184.88,  with  interest  at  seven 
per  cent  until  January  1,  1880,  and  at  six  per  cent  thereafter;  but 
the  sheriff  demanded  such  additional  sum  as  would  cause  the  in- 
terest to  amount  to  seven  per  cent  for  the  entire  time.  Thereupon 
the  company  obtained  a  rule  to  show  cause  why  the  execution 
should  not  be  returned  wholly  satisfied,  or  why  the  judgment 
should  not  be  discharged  of  record,  or  why  the  sheriff  should  not  be 
enjoined  from  making  any  levy  or  sale  under  the  execution.  This 
application  was  denied  by  the  Supreme  Court  of  New  York  at 
special  term.  The  general  term  affirmed  the  denial.  The  Court 
of  Appeals  reversed  the  decision  and  ordered  that  the  motion  be 
granted  (95  N.  Y.  428  and  667). 

L.  Birdseye,  for  plaintiff  in  error;  and  E.  S.  Rapallo,  contra.  On 
reargument:  W.  F.  Upson,  W.  F.  Scott,  and  George  Hoadly,  for 
plaintiff  in  error;  and  E.  S.  Rapallo,  contra. 

Shiras,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  first  question  we  have  to  consider  is  the  effect  to  be  given  to 
the  saving  clause  contained  in  the  first  section  of  the  act  of  June  20, 
1879,  which  provides  that  nothing  therein  contained  shall  be  so 
construed  as  to  in  any  way  affect  any  contract  or  obligation  made 
before  the  passage  of  that  act.  This  question  is  answered  for  us  by 
the  decision  of  the  Court  of  Appeals  of  New  York  in  this  very  case, 
holding  that  this  saving  clause  is  not  applicable  in  the  case  of  a 
judgment  hke  the  plaintiff's.  .  .  .  Assuming,  then,  that  the 
statute  in  question  was  correctly  construed  by  the  New  York  court, 
our  only  inquiry  must  be  as  to  the  vaUdity  of  the  statute  itself,  as 
construed  by  the  state  court.  Did,  then,  the  law  that  changed  the 
rate  of  interest  thereafter  to  accrue  on  a  subsisting  judgment  in- 
fringe a  contract  within  the  meaning  of  the  Constitution  of  the 
United  States  ? 

Before  we  state  the  conclusions  reached  by  this  court,  the  con- 
tention on  behalf  of  the  plaintiff  in  error  may  be  briefly  stated,  as 
follows :  ; 

The  judgment  was  based  on  a  contract,  which,  as  soon  as  it  be- 
came a  cause  of  action  by  the  failure  of  the  defendant  to  comply' 
with  its  terms,  began,  under  the  then  existing  law  of  the  state,  to 
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arnw  interest  at  the  rate  of  seven  per  cent  per  annum,  and,  when 
merKC^i  into  judgment,  was  entitled  to  draw  interest  at  that  rat^ 
until  puiii-  that  such  judgment  was  itself  a  contract  m  the  consti- 
tutionul  «^on^e;  and  tliat  the  interest  accruing  and  to  accrue  was  as 
much  a  part  of  the  contract  as  the  principal  itself,  and  equally 
within  the  protection  of  the  Constitution. 

Interi^^t  on  a  principal  sum  may  be  stipulated  for  m  the  contract 
itself  either  to  run  from  the  date  of  the  contract  until  it  matures, 
or  until  payment  is  made;  and  its  payment  in  such  a  case  is  as 
mm-h  ft  part  of  the  obligation  of  contract  as  the  principal,  and 
etiually  within  the  protection  of  the  Constitution.  But  if  the  con- 
tract itself  does  not  provide  for  interest,  then,  of  course,  interest 
dm-s  not  accrue  during  the  rumiing  of  the  contract,  and  whether, 
after  maturity  and  a  failure  to  pay,  interest  shall  accrue,  depends 
wholly  on  the  law  of  the  state,  as  declared  by  its  statutes.  If  the 
state  declares  that,  in  case  of  the  breach  of  a  contract,  interest  shall 
accrue,  such  interest  is  in  the  nature  of  damages,  and,  as  between 
tlie  parties  to  the  contract,  such  interest  will  continue  to  run  until 
payment,  or  until  the  owner  of  the  cause  of  action  elects  to  merge  it 
into  judgment. 

After  the  cause  of  action,  whether  a  tort  or  a  broken  contract, 
not  itself  prescribing  interest  till  payment,  shall  have  been  merged 
into  a  judgment,  whether  interest  shall  accrue  upon  the  judgment 
is  a  matter  not  of  contract  between  the  parties,  but  of  legislative 
discretion,  which  is  free,  so  far  as  the  Constitution  of  the  United 
States  is  concerned,  to  provide  for  interest  as  a  penalty  or  liquidated 
damages  for  the  non-payment  of  the  judgment,  or  not  to  do  so. 
When  such  provision  is  made  by  statute,  the  owner  of  the  judgment 
is,  of  course,  entitled  to  the  interest  so  prescribed  until  payment  is 
received,  or  until  the  state  shall,  in  the  exercise  of  its  discretion, 
declare  that  such  interest  shall  be  changed  or  cease  to  accrue. 
Should  the  statutory  damages  for  non-payment  of  a  judgment  be 
detennined  by  a  state,  either  in  whole  or  in  part,  the  owner  of  a 
judgment  will  be  entitled  to  receive  and  have  a  vested  right  in  the 
damages  which  shall  have  accrued  up  to  the  date  of  the  legislative 
cliaiige;  but  after  that  time  his  rights  as  to  interest  as  damages  are, 
as  when  he  first  obtained  his  judgment,  just  what  the  legislature 
<  'j,<,^'s  to  declare.  He  has  no  contract  whatever  on  the  subject 
V.  ,1(1  the  defendant  in  the  judgment,  and  his  right  is  to  receive,  and 
the  defendant's  obligation  is  to  pay,  as  damages,  just  what  the  state 
chooHos  to  prescribe. 
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It  is  contended  on  l^ehalf  of  the  plaintiff  in  error,  as  stated  above, 
that  the  judgment  is  itself  a  contract,  and  includes  within  the  scope 
of  its  ol)ligation  the  duty  to  pay  interest  thereon.     As  we  have  seen, 
it  is  doubtless  the  duty  of  the  defendant  to  pay  the  interest  that 
shall  accrue  on  the  judgment,  if  such  interest  be  prescribed  by 
statute,  but  such  duty  is  created  by  the  statute,  and  not  by  the 
agreement  of  the  parties,  and  the  judgment  is  not  itself  a  contract 
within  the  meaning  of  the  constitutional  provision  invoked  by  the 
plaintiff  in  error.     The  most  important  elements  of  a  contract  are 
wanting.     There  is  no  aggregatio  mentium.     The  defendant  has  not 
voluntarily  assented  or  promised  to  pay.     "  A  judgment  is,  in  no 
sense,  a  contract  or  agreement  between  the  parties."     Wyman  v. 
Mitchell,  1  Cowen,  316,  321.      In  McConn  v.  New  York  Central, 
&c..  Railroad,  50  N.  Y.  176,  180,  it  was  said  that  "  a  statute  liabil- 
ity wants  all  the  elements  of  a  contract,  consideration  and  mutual- 
ity, as  well  as  the  assent  of  the  party.     Even  a  judgment  founde<l 
upon  a  contract  is  no  contract."     In  Bidleson  v.  Whytel,  3  Burrow, 
1545,  it  was  held  by  Lord  Mansfield,  after  great  deliberation,  and 
after  consultation  with  all  the  judges,  that  "  a  judgment  is  no  con- 
tract, nor  can  be  considered  in  the  light  of  a  contract:  for  judicium 
redditur  in  innitum."  ...     In  Louisiana  v.  New  Orleans,  109  U.  S. 
285,  288,  in  which  it  was  contended  on  behalf  of  an  owner  of  a  judg- 
ment that  it  was  a  contract,  and  within  the  protection  of  the 
federal  Constitution  as  such,  it  was  said  that  "  the  term  *  contract ' 
is  used  in  the  Constitution  in  its  ordinary  sense,  as  signifying  the 
agreement  of  two  or  more  minds,  for  considerations  proceeding 
from  one  to  the  other,  to  do,  or  not  to  do,  certain  acts.     Mutual 
assent  to  its  terms  is  of  its  very  essence."     Where  the  transaction 
is  not  based  upon  any  assent  of  parties  it  cannot  be  said  that  any 
faith  is  pledged  with  respect  to  it,  and  no  case  arises  for  the  opera- 
tion of  the  constitutional  prohibition.      Garrison  v.  City  of  New 
York,  21  Wall.  196,  203.     It  is  true  that  in  Louisiana  v.  New  Or- 
leans, and  in  Garrison  v.  City  of  New  York,  the  causes  of  action 
merged  in  the  judgments  were  not  contract  obligations;    but  in 
both  those  cases,  as  in  this,  the  court  was  dealing  with  the  con- 
tention that  the  judgments  themselves  were  contracts  proprio 
vigore.   .   .  . 

The  well  settled  rule  that  in  a  suit  on  this  New  York  judgment  in 
another  state  the  interest  recoverable  is  that  allowed  by  the  latter, 
points  to  the  conclusion  that  such  mterest  is  in  the  nature  of  dam- 
ages, and  does  not  arise  out  of  any  contract  between  the  parties; 
for,  as  is  said  by  Chief  Justice  Marshall  in  Ogden  v.  Saunders,  12 
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Wheat  213, 343,  "  if  tlie  law  becomes  a  part  of  the  contract,  change 
of  place\vo'uld  not  expunge  the  condition.  A  contract  made  in 
Nt'w  York  would  be  the  same  in  any  other  state  as  m  New 
Yc.rk,  and  would  still  retain  the  stipulation  originally  introduced 

into  it."  ...  ,  .  ,    •  11 

The  judgment  of  the  New  York  Court  ot  Appeals  is  accordmgly 

Affirmed. 
Harlan,  J.,  with  whom  concurred  Field  and    Brewer,  J  J., 

dissenting.  .  .  . 


CENTRAL   LAND  COMPANY  v.  LAIDLEY. 

Supreme  Court  of  the  United  States.     1895. 

[159  United  States,  103.]  ^ 

Error  to  the  Supreme  Court  of  Appeals  of  West  Virginia. 

Laidley  brought  ejectment  in  1882,  in  the  Circuit  Court  of 
Cabell  County,  to  recover  land  in  West  Virginia.  Both  parties 
claimed  mider  Sarah  H.  G.  Pennybacker,  an  owner  of  the  land, 
who,  with  her  husband,  in  1870  executed  a  deed  to  C.  P.  Hunting- 
ton, by  whom  in  1871  the  land  was  conveyed  to  the  Central  Land 
Co.  In  1882  J.Irs.  Pennybacker,  then  a  widow,  conveyed  to  Laid- 
ley. At  the  first  trial,  in  1884,  Laidley  requested  the  court  to 
charge  that  the  deed  of  1870  did  not  convey  Mrs.  Pennybacker's 
interest;  but  the  court  refused.  A  verdict  was  returned  for  the 
Central  Land  Co.,  and  judgment  was  rendered  thereon.  On  writ 
of  error,  the  Supreme  Court  of  Appeals  reversed  the  judgment  and 
ordered  a  new  trial,  on  the  ground,  that,  whereas  the  Code  of  West 
Virginia  of  1868,  c.  73,  sect.  4,  said,  that,  in  case  of  a  conveyance  by 
husband  and  wife,  the  wife  must  "  acknowledge  the  same  to  be  her 
act,  and  declare  that  she  had  willingly  executed  the  same,  and 
does  not  wish  to  retract  it,"  the  certificate  as  to  the  deed  of  1870 
said  that  the  husband  acknowledged  it  to  be  his  voluntary  act 
and  dee<l  and  the  wife  "  acknowledged  that  she  had  willingly 
signed,  sealed,  and  delivered  the  same,  and  wished  not  to  retract 
it."  (30  W.  Va.  505.)  In  1888  the  Central  Land  Co.  filed  in  the 
county  court  a  bill  for  an  injunction  against  further  prosecution  of 

•  The  ri'porter'B  statement  has  not  been  reprinted.  —  Ed. 
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the  action  at  law;  l)ut  tliat  hill  was  dismissed,  and  on  appeal  the 
dismissal  was  affirmed  l)y  the  Supreme  Court  of  Appeals.  (32 
W.  Va.  134.)  In  1890,  at  the  second  trial  of  the  action  of  eject- 
ment, the  Central  Land  Co.  re(|uested  the  court  to  charge  that  if 
Huntington  paid  for  the  land,  and  took  possession  of  it,  and,  before 
action  brought,  conveyed  it  to  the  Central  Land  Co.,  which  took 
and  still  held  possession,  then  the  dct^d  of  1870  was  sufficient  to  pass 
the  title  of  both  husband  and  wife,  by  the  Constitution  of  West 
Virginia  of  1863,  art.  11,  sect.  8,  and  by  the  Code  of  West  Virginia 
of  18G8,  c.  73,  sect.  4,  wiiich  section  of  the  Code  was  taken  from  the 
Code  of  Virginia  of  1800  and  was  in  force  in  West  Virginia  before 
the  adoption  of  the  Constitution  of  1863,  and  which  section  had 
received,  before  the  separation  of  West  Virginia,  a  settled  construc- 
tion from  the  Supreme  Court  of  Virginia  in  Hairston  v.  Randolph, 
12  Leigh,  445  (1841),  Siter  v.  McClanachan,  2  Grattan,  280  (1845), 
and  Grove  v.  Zumbro,  14  Grattan,  501  (1858).  The  court  de- 
clined to  give  that  charge,  and  charged  that  the  deetl  of  1870  would 
not  convey  the  title  from  a  married  woman.  After  verdict  and 
judgment  for  Laidley,  the  Central  Land  Co.  presented  to  the 
Supreme  Court  of  Appeals  a  petition  for  a  writ  of  error,  which  was 
refused,  the  court  believing  the  judgment  to  be  right.  Thereupon 
the  Central  Land  Co.  sued  out  this  v.Tit  of  error,  assigning  these 
errors : — 

1st.  "  That  the  purchase  of  the  said  land  of  the  said  Penny- 
backers,  and  the  said  deed  conveying  the  same,  became  an  executed 
contract;  which  no  action  of  the  judiciary  of  the  State  of  West  Vir- 
ginia had  any  right,  authority  or  power  to  impair  or  invalidate  by 
changing  the  settled  construction  of  said  section  4  of  chapter  73  of 
the  Code  of  West  Virginia  of  1868." 

2d.  ''  That  under  and  by  virtue  of  section  10,  article  1,  of  the 
Constitution  of  the  United  States,  no  state  is  permitted  to  pass  any 
law  impairing  the  obhgation  of  contracts;  that  the  statutory  con- 
struction of  the  laws  of  West  Virginia,  as  it  existed  when  the  con- 
tract was  made,  governed  the  rights  of  parties,  and  rights  vested 
under  such  existing  constructions  of  the  then  laws  cannot  be  di- 
vested, under  said  clause  of  the  Constitution  of  the  United  States, 
by  a  subsequent  decision  of  the  state  courts  holding  contracts  in- 
valid that  were  valid  when  made;  such  decisions  of  the  state  courts 
are  contrary  to  the  Constitution  of  the  United  States."  . 

3d.  "  Because  there  appears  on  the  record  of  said  cause  a  federal 
question  in  this;  that  the  courts  of  West  Virginia,  in  construing  the 
said  statute  relating  to  deeds  ami  acknowledgments  thereof  so  as  to 
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inv 


unalidate  the  said  deed  to  C.  P.  Hmitmgton,  under  which  >^ur 
.x'tiiioner  chums,  changed,  without  legislative  action,  the  settled 
!md  e^fihli^hetl  construction  which  existed  at  the  time  of  the  exe- 
cution and  delivery  of  said  deed,  which  is  contrary  to  the  Constitu- 
tion of  the  United  States;  and  that  there  is  a  federal  question 
rais*Hl  by  siiiil  record  in  this;  that  the  said  decision  of  the  Circuit 
Court  of  Cal>ell  C\)mitv,  which  undertakes  to  deprive  your  peti- 
tioner of  his  property,  is  without  clue  process  of  law,  retroactive  m 
its  I'ffirt.  and  unconstitutional." 

UiiiWvy  inoveil  to  dismiss  the  writ  of  error,  for  want  of  jurisdic- 
tion; anil  the  motion  to  dismiss  was  argued  with  the  merits  of  the 


case. 


F.  H.  Endow  and  others,  for  plaintiff  in  error;  and  W.  E.  Chilton 
aiul  others,  contra. 

CiiLW,  J.,  .  .  .  delivered  the  opinion  of  the  court. 

The  questions  upon  the  merits  of  this  case,  discussed  at  length 
by  counsel,  were  wiiether  the  Supreme  Court  of  Appeals  of  West 
\"irginia  rightly  construed  the  provision  of  the  Code  of  that  state  of 
IStxS.  which  was,  and  was  admitted  to  be,  in  all  material  respects,  a 
re-<'n:ictment  of  the  corresponding  provision  of  the  Code  of  Virginia 
of  18tK),  prescribing  the  form  of  acknowledgment  by  a  married  wo- 
man of  a  deed  of  real  estate;  and  whether  the  court  below  gave  a 
construction  of  that  provision  less  favorable  to  the  vaHdity  of  such 
a  ileetl,  than  had  been  given  to  it  by  its  own  earher  decisions,  and 
by  the  highest  court  of  Virginia  before  the  creation  of  the  State  of 
West  N'irginia.  Those  questions  are  not  free  from  chfficulty;  and 
this  co\irt,  before  undertaking  to  pass  upon  them,  must  be  satis- 
fied that  it  has  jurisdiction  to  do  so. 

The  grounds  relied  on  for  invoking  the  appellate  jurisdiction  of 
this  court  are,  in  sul)stanee,  that  by  the  decision  of  the  Supreme 
Court  of  Appeals  of  West  Virginia,  without  any  legislative  action, 
th«*  obligation  of  the  contract  contained  in  the  deed  from  Mr.  and 
Mrs.  Pcnnybacker  to  Huntington,  the  grantor  of  the  plaintiff  in 
eiTor,  ha-s  been  impaired,  and  the  plaintiff  in  error  has  been  de- 
privcnl  of  its  property  without  due  process  of  law. 

.V-i-sutning,  without  deciding,  that  these  grounds  were  sufficiently 
and  seasonably  taken  in  the  courts  of  West  Virginia,  we  are  of 
opinion  that  they  present  no  federal  question. 

In  onU'r  to  come  within  the  provision  of  the  Constitution  of  the 
United  States,  which  declares  that  no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts,  not  only  must  the  obligation  of 
a  c»>ntract  have  been  impaired,  but  it  must  have  been  impaired  by 
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some  act  of  the  legislative  power  of  the  state,  an<l  not  by  a  decision 
of  its  judicial  department  only. 

The  appellate  jurisdiction  of  this  court,  upon  writ  of  error  to  a 
state  court,  on  the  ground  that  the  obligation  of  a  contract  has 
been  impaired,  can  be  invoked  only  when  an  act  of  the  legislature 
alleged  to  be  repugnant  to  the  Constitution  of  the  United  States 
has  been  decided  by  the  state  court  to  be  valid,  and  not  when  an  act 
admitted  to  be  valid  lias  been  misconstrued J)y  the  court.  The 
statute  of  West  Virginia  is  admitted  to  have  been  \ulid,  whether  it 
did  or  did  not  apply  to  the  deed  in  cjuestion;  and  it  necessarily 
follows  that  the  question  submitted  to  and  decided  by  the  state 
court  was  one  of  construction  only,  and  not  of  validity.  If  this 
court  were  to  assume  jurisdiction  of  this  case,  the  question  sub- 
mitted for  its  decision  would  be,  not  wliether  the  statute  was  repug- 
nant to  the  Constitution  of  the  United  States,  but  whether  the 
highest  court  of  the  state  has  erred  in  its  construction  of  the  statute. 
As  was  said  by  this  court,  speaking  by  Mr.  Justice  Grier,  in  such  a 
case,  as  long  ago  as  1847,  "  It  is  the  peculiar  province  and  privilege 
of  the  state  courts  to  construe  their  own.  statutes;  and  it  is  no  part 
of  the  functions  of  this  court  to  review  their  decisions,  or  assume 
jurisdiction  over  them  on  the  pretence  that  their  judgments  have 
impaired  the  obligation  of  contracts.  The  power  delegated  to  us 
is  for  tlie  restraint  of  unconstitutional  legislation  by  the  states,  and 
not  for  the  correction  of  alleged  errors  committed  by  their  judi- 
ciary." Commercial  Bank  v.  Buckingham,  5  How\  317,  343 ;  Law- 
ler  V.  Walker,  14  How.  149,  154. 

It  was  said  by  Mr.  Justice  Miller,  in  delivering  a  later  judgment 
of  this  court:  "  We  are  not  authorized  by  the  Judiciary  Act  to 
review  the  judgments  of  the  state  courts  because  their  judgments 
refuse  to  give  effect  to  valid  contracts,  or  because  those  judgments, 
in  their  effect,  impair  the  obligation  of  contracts.  If  we  did,  every 
case  decided  in  a  state  court  could  be  brought  here,  where  the  party 
setting  up  a  contract  alleged  that  the  court  had  taken  a  different 
view  of  its  obligation  to  that  which  he  held."  Ivnox  v.  Exchange 
Bank,  12  Wall.  379,  383. 

The  same  doctrine  was  stated  by  Mr.  Justice  Harlan,  speaking 
for  this  court,  as  follows:  "  The  state  court  may  erroneously  de- 
termine questions  arising  under  a  contract  which  constitutes  the 
basis  of  the  suit  before  it;  it  may  hold  a  contract  void  wdiich,  in  our 
opinion,  is  valid;  it  may  adjudge  a  contract  to  be  valid  which,  in 
our  opinion,  is  void;  or  its  interpretation  of  the  contract  may,  in 
our  opinion,  be  radically  wrong;    but,  in  neither  of  such  cases, 
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would  the  judgment  be  reviewable  by  this  court  under  the  clause 
of  the  Constitution  protecting  the  obUgation  of  contracts  against 
innviirment  bv  state  legislation,  and  under  the  existing  statutes 
dftining  and  regulating  its  jurisdiction,  unless  that  judgment,  m 
terms  or  bv  its  necessary  operation,  gives  effect  to  some  provision 
of  the  state  constitution,  or  some  legislative  enactment  of  the  state, 
which  is  claimeti  by  the  unsuccessful  party  to  impair  the  obligation 
of  the  particular  contract  in  question."  Lehigh  Water  Co.  v. 
Eii.-um,  121  U.  S.  3h'8,  392. 

Many  other  ilecisions  of  this  court  to  the  same  effect  are  cited  m 
that  'cast\  See  also  New  Orleans  Waterworks  v.  Louisiana  Sugar 
Co..  12.')  U.  S.  IS,  30;  St.  Paul  &c.  Railway  v.  Todd  County,  142 
U.  S.  282;   BroNMi  f.  Smart,  145  U.  S.  452;   Wood  v.  Brady,  150 

r.  s.  18. 

The  decisions  cited  by  the  plaintiff  in  error  to  support  the  juris- 
diction of  this  court  in  the  case  at  bar  were  either  cases  in  which  the 
writ  of  error  was  upon  a  judgment  of  a  state  court,  which  gave  effect 
to  a  statute  allegctl  to  impair  the  obligation  of  a  contract  made 
l>efore  any  such  statute  existed,  as  in  Louisiana  v.  Pilsbury,  105 
U.  S.  278;  in  Chicago  Ins.  Co.  v.  Needles,  113  U.  S.  574,  and  in 
Mobile  it  Ohio  l^iilroad  v.  Tennessee,  153  U.  S.  486;  or  else  the 
writ  of  error  was  to  a  Circuit  Court  of  the  United  States,  bringing 
to  this  court  the  whole  case,  including  the  question  how  far  the 
courts  of  the  United  States  should  follow  the  decisions  of  the  high- 
est court  of  the  state,  as  in  Gelpcke  v.  Dubuque,  1  Wall.  175,  205; 
Olcott  I'.  Supervisors,  16  Wall.  678,  690;  Douglass  v.  Pike  County, 
101  U.  S.  677,  686;  Anderson  v.  Santa  Anna,  116  U.  S.  356,  361; 
and  other  ca.ses  cited  in  Louisiana  v.  Pilsbury,  105  U.  S.  278,  295. 

The  distinction,  as  to  the  authority  of  this  court,  between  writs 
of  error  to  a  court  of  the  United  States  and  writs  of  error  to  the 
highest  court  of  a  state,  is  well  illustrated  by  two  of  the  earliest 
cases  relating  to  municipal  bonds,  in  both  of  which  the  opinion  was 
delivered  l)y  Mr.  Justice  Swayne,  and  in  each  of  which  the  question 
pn-sented  was  whether  the  constitution  of  the  State  of  Iowa  per- 
mitte<l  the  legislature  to  authorize  municipal  corporations  to  issue 
Iwnds  in  aid  of  the  construction  of  a  railroad.  The  Supreme  Court 
of  the  state,  by  decisions  made  before  the  bonds  in  question  were 
ksuetl,  had  held  that  it  did;  but,  by  decisions  made  after  they  had 
been  isHue<l,  held  that  it  did  not.  A  judgment  of  the  District  Court 
of  the  United  States  for  the  District  of  Iowa,  following  the  later 
decisions  of  the  state  court,  was  reviewed  on  the  merits,  and  re- 
versed by  this  court,  for  misconstruction  of  the  constitution  of 
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Iowa.  Gelpcke  v.  Dubuque,  1  Wall.  175,  20G.  But  a  writ  of  error 
to  review  one  of  those  decisions  of  the  Supreme  Court  of  Iowa  was 
dismissed  for  want  of  jurisdiction,  because,  admitting  tiie  constitu- 
tion of  the  state  to  be  a  law  of  the  state,  within  the  meaning  of  the 
provision  of  the  Constitution  of  the  United  States  forbidding  a  state 
to  pass  any  law  impairing  the  obligation  of  ccjntracts,  the  only 
question  was  of  its  construction  by  the  state  court.  Railroad  Co. 
V.  McClure,  10  Wall.  511,  515. 

When  tiie  parties  have  been  fully  heard  in  the  regular  course  of 
judicial  proceedings,  an  erroneous  decision  of  a  state  court  does  not 
deprive  the  unsuccessful  party  of  his  property  without  due  process 
of  law,  within  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States.  Walker  v.  Sauvinet,  92  U.  S.  90;  Head  v. 
Amoskeag  Co.,  113  U.  S.  9,  26;  Morley  v.  Lake  Shore  Railroad,  146 
U.  S.  162,  171;  Bergmann  v.  Backer,  157  U.  S.  655. 

This  court  therefore  has  no  authority  to  decide  the  main  ques- 
tions, argued  at  the  bar,  whether  the  decision  of  the  Supreme  Court 
of  Appeals  of  West  Virginia,  in  effect,  and  erroneously,  overruled 
the  prior  decisions  of  that  court,  and  of  the  Supreme  Court  of 
Appeals  of  Virginia  before  West  Virginia  became  a  separate  state; 
and  the  writ  of  error  must  be 

Dismissed  for  want  of  jurisdiction. 

Field,  J.,  dissented. 


W^ALLA  WALLA  v.  W^ALLA  WALLA  WATER  CO. 
Supreme  Court  of  the  United  States.     1898. 

[172  United  States,  1.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Washington. 

By  the  act  incorporating  the  city  of  Walla  Walla  the  legislature 
of  Washington  Territory  gave  the  city  "  power  ...  to  provide 
...  a  sufficient  supply  of  water,"  and  "  to  grant  the  right  to  use 
the  streets  .  .  .  for  the  purpose  of  laying  .  .  .  pipes  intended  to 
furnish  the  inhabitants  .  .  .  with  .  .  .  water,  to  any  persons  or 
association  of  persons  for  a  term  not  exceeding  twenty-five  j'ears, 
.  .  .  provided  .  .  .  that  none  of  the  rights  .  .  .  shall  be  exclu- 

'  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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<ive  •'  and  emu-tea  that  the  city  "  shall  have  power  to  erect  and 
luaintiun  water  works  "  and  "  shall  have  power  to  adopt  proper 
ordinances  for  the  government  of  the  city  "  (Laws  of  1883,  270). 
In  1SS7  the  city  piu>sed  an  ordinance  granting  to  the  Walla  Walla 
Water  Co.  for  twenty-five  years  the  right  to  lay  and  maintain  water 
pilH-s  in  the  streets.' the  city  to  have  fire  hydrants  and  the  use  of 
water  for  extinguishing  fires  and  flushing  sewers,  paying  $1500 
vejirly ;  and  the  onhnance  that  "  this  contract  shall  be  voidable  by 
the  city  ...  so  far  as  it  requires  the  payment  of  money,  upon  the 
judgment  of  a  court  .  .  .  whenever  there  shall  be  a  substantial 
failure  of  such  supply,  or  a  substantial  failure  ...  to  keep  .  .  . 
anv  agreement."  and  that  "  until  such  contract  shall  have  been  so 
av«)ided.  the  city  .  .  .  shall  not  erect,  maintain  or  become  inter- 
esJtetl  in  any  water  works  except  the  ones  herein  referred  to." 
Thereuiwn  the  company  accepted  the  ordinance,  entered,  into  a 
formal  contract  with  the  city,  and  substantially  complied  with  all 
tenns  of  the  contract.  In  1893  the  city  passed  an  ordinance  "  to 
pri)vide  for  the  construction  of  a  system  of  water  works."  There- 
u|K>n  the  company  brought  in  the  Circuit  Court  of  the  United 
States  a  bill  to  enjoin  the  city  from  erecting  the  system.  The 
answer  was  that  the  contract  was  not  valid  in  so  far  as  it  stipulated 
that  the  city  would  not  erect  or  maintain  or  become  interested  in 
any  system  other  than  that  of  the  company.  On  hearing,  a  per- 
petual injunction  was  decreed  (60  Fed.  957). 

.4.  //.  Garland  and  others,  for  appellants;  and  J.  H.  Alitchell, 
contra. 

Brown,  J.,  .  .  .  delivered  the  opinion  of  the  court. 
The  demurrer  to  the  plaintiff's  bill  rested  principally  upon  a 
wjint  of  jurisdiction  of  the  court  in  certain  particulars  hereinafter 
six.'cified.  There  was  confessedly  no  diversity  of  citizenship,  and 
the  ca.se  was  treated  by  the  court  below  as  one  arising  under  the 
Con.'^titution  and  laws  of  the  United  States. 

1.  The  jurisdiction  depends  specifically  upon  the  allegation  in 
the  hill  that  defendants  insist  that  the  contract  of  the  city  with  the 
plaintiff  was  not  a  valid  and  binding  contract,  either  in  respect  to 
the  stipulation  binding  the  city  not  to  erect,  maintain  or  become 
intcrrstcfl  in  any  system  of  water  works  other  than  those  of  the 
plaintiff,  or  in  respect  to  the  stipulation  for  furnishing  water  to 
the  city  by  the  plaintiff;  and  that,  regardless  of  plaintiff's  rights, 
the  city  refu.ses  to  be  bound  by  the  contract,  and  is  proposing  to 
lK)rrow  monf'v  t(j  erect  and  maintain  water  works  of  its  own,  and 
Ijecome  a  competitor  with  the  plaintiff  for  the  trade  and  custom  of 
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the  consumers  of  water;  .  .  .  and,  in  short,  that  the  propo.setl 
action  of  the  city  is  in  fraud  of  plaintiff's  rights  under  its  contract 
with  the  city,  and  the  protection  guaranteed  to  it  under  the  Con- 
stitution of  the  United  States. 

These  allegations,  upon  their  face,  raise  a  question  of  the  power 
of  the  city  to  impair  the  obligation  of  its  contract  with  the  plaintiff 
by  the  adoption  of  the  ordinance  of  June  20,  1893.  The  argument 
of  the  defendant  in  this  connection  is  that  the  action  of  tiie  city  in 
contracting  wth  the  Water  Company,  and  in  passing  the  ordinance 
of  1893  providing  for  the  erection  of  water  works,  was  not  in  the 
exercise  of  its  sovereignty;  that  in  these  particulars  the  city  was 
not  acting  as  the  agent  of  the  state,  but  was  merely  exercising  a 
power  as  agent  of  its  citizens,  and  representing  solely  their  pro- 
prietary interests;  that  the  council  in  such  cases,  as  trustee  for  the 
citizens,  stands  in  the  relation  to  them  as  directors  to  stockholders 
in  a  private  corporation,  acting  solely  as  the  agent  of  the  citizens 
and  nowise  as  the  agent  of  the  state;  and,  therefore,  that  neither 
the  state  nor  the  city  as  its  agent  can  be  charged  either  with  the 
making  or  the  impairing  of  the  original  contract;  that  for  these 
reasons  the  Constitution  of  the  United  States  has  no  application  to 
the  case,  the  federal  court  has  no  jurisdiction,  and  the  bill,  upon 
its  admitted  facts,  presents  only  a  violation  by  a  citizen  of  the  state 
of  its  contract  with  another  citizen,  and  the  plaintiff  is  bound  to 
resort  to  the  state  courts  for  its  remedy. 

It  may  be  conceded  as  a  general  proposition  that  there  is  a  sub- 
stantial distinction  between  the  acts  of  a  municipality  as  the  agent 
of  the  state  for  the  preservation  of  peace,  and  the  protection  of 
persons  and  property,  and  its  acts  as  the  agent  of  its  citizens  for  the 
care  and  improvement  of  the  public  property  and  the  adaptation  of 
the  city  for  the  purposes  of  residence  and  business.  Questions  re- 
specting this  distinction  have  usually  arisen  in  actions  against  the 
^municipality  for  the  negligence  of  its  officers,  in  which  its  liability 
has  been  held  to  turn  upon  the  question  whether  the  duties  of  such 
officers  were  performed  in  the  exercise  of  public  functions  or  merely 
proprietary  powers.  It  is  now  sought  to  carry  this  distinction  a 
step  farther,  and  to  hold  that,  if  a  contract  be  made  by  a  city  in  its 
proprietary  capacity,  the  question  whether  such  contract  has  been 
substantially  affected  by  the  subsequent  action  of  the  city  does  not 
present  one  of  impairment  by  act  of  the  state  or  its  authorized 
agent,  but  one  of  an  ordinary  breach  of  contract,  by  a  private  party 
and  hence  the  case  does  not  arise  under  the  Constitution  and  laws  of 
the  United  States,  and  the  court  has  no  jurisdiction,  unless  there 


^^  THE   CONTR-\CT   CLAUSE. 

be  the  requisite  diversity  of  citizenship.  How  far  this  distinction 
can  l>e  carritnl  to  defeat  the  jurisdiction  of  the  cmirt  or  the  apphca- 
tion  of  the  contract  chuise,  may  admit  of  considerable  doubt  if  the 
contrnct  Ik'  authorized  by  the  charter;  but  it  is  sufficient  for  the 
nunxLses  of  this  case  to  say  that  this  court  has  too  often  decided  for 
the  rule  to  he  now  questioned,  that  the  grant  of  a  right  to  supply 
pu>  or  water  to  a  municipality  and  its  inhabitants  through  pipes 
•uul  mains  laid  in  the  streets,  upon  condition  of  the  performance  of 
its  service  bv  the  grantee,  is  the  grant  of  a  franchise  vested  in  the 
state  in  consideration  of  the  performance  of  a  pubUc  service,  and 
after'performance  by  the  grantee,  is  a  contract  protected  by  the 
Constitution  of  the  United  States  against  state  legislation  to  impair 
it.  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650, 
GGO:  New  Orleans  Water  Works  Co.  v.  Rivers,  115  U.  S.  674;  St. 
Tammany  Water  Works  v.  New  Orleans  Water  Works,  120  U.  S. 
(>4;  Crescent  City  Gas  Light  Co.  v.  New  Orleans  Gas  Light  Co.,  27 
L:i.  .\nn.  138.  147. 

It  is  true  that  in  these  cases  the  franchise  was  granted  directly  by 
the  state  legislature,  but  it  is  equally  clear  that  such  franchises  may 
l>e  lH\stowed  upon  corjwrations  by  the  municipal  authorities,  pro- 
viiled  the  right  to  do  so  is  given  by  their  charters.  State  legisla- 
tures may  not  only  exercise  their  sovereignty  directly,  but  may 
delegate  such  portions  of  it  to  inferior  legislative  bodies  as,  in  their 
judgment,  is  desiraljle  for  local  purposes.  .  .  . 

We  know  of  no  case  in  which  it  has  been  held  that  an  ordinance, 
allege<l  to  impair'a  prior  contract  with  a  gas  or  water  company,  did 
not  create  a  case  under  the  Constitution  and  laws  of  the  United 
States.  Granting  that,  in  respect  to  the  two  classes  of  cases  above 
mentioned,  responsibilities  of  a  somewhat  different  character  are 
imixjs<'d  upon  a  municipality  in  the  execution  of  its  contracts,  our 
attention  ha.s  not  been  called  to  an  authority  where  the  application 
of  the  constitutional  provision  as  to  the  impairment  of  contracts 
has  lM-<'n  made  to  turn  upon  the  question  whether  the  contract  was 
executed  by  the  city  in  its  sovereign  or  proprietary  capacity,  pro- 
vi(le<i  the  right  to  make  such  contract  was  conferred  by  the  charter. 
We  do  not  say  that  this  question  might  not  become  a  serious  one; 
that,  with  respect  to  a  particular  contract,  the  municipality  might 
not  Htand  in  the  character  of  a  private  corporation;  but  the  cases 
wherein  the  charter  of  a  gas  or  water  company  has  been  treated  as 
falling  within  the  con.stitutional  provision,  are  altogether  too 
numerou.H  to  Ix;  now  ciuestioned  or  even  to  justify  citation.  .  .  . 
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5.  The  argument  that  the  contract  is  void  as  an  attempt  to  bar- 
ter away  the  legislative  power  of  the  city  council  rests  upon  the 
assumption  that  contracts  for  supplying  a  city  with  water  are 
within  the  police  power  of  the  city,  and  may  he  controlled,  man- 
aged or  abrogated  at  the  pleasure  of  the  council.  This  court  has 
doubtless  held  that  the  police  power  is  one  which  remains  c(jn- 
stantly  under  the  control  of  the  legislative  authority,  and  that  a 
city  council  can  neither  bintl  itself,  nor  its  successors,  to  contracts 
prejudicial  to  the  peace,  good  order,  health  or  morals  of  its  inhabi- 
tants; but  it  is  to  cases  of  this  class  that  these  rulings  have  been 
confined. 

If  a  contract  be  objectionable  in  itself  upon  these  grounds,  or  if  it 
become  so  in  its  execution,  the  municipality  may,  in  the  exercise  of 
its  police  power,  regulate  the  manner  in  which  it  may  be  carried 
out,  or  may  abrogate  it  entirely,  upon  the  principle  that  it  cannot 
bind  itself  to  any  course  of  action  which  shall  prove  deleterious  to 
the  health  or  morals  of  its  inhabitants.  In  such  case  an  appeal  to 
the  contract  clause  of  the  Constitution  is  ineffectual.  .  .  . 

Under  this  power  and  the  analogous  power  of  taxation  we  should 
have  no  doubt  that  the  city  council  might  take  such  measures  as 
were  necessary  or  prudent  to  secure  the  purity  of  the  water  fur- 
nished under  the  contract  of  the  company,  the  payment  of  its  just 
contributions  to  the  public  burdens,  and  the  observance  of  its  ovm 
ordinances  respecting  the  manner  in  which  the  pipes  and  mains  of 
the  company  should  be  laid  through  the  streets  of  the  city.  New 
York  V.  Squire,  145  U.  S.  175;  St.  Louis  v.  Western  Union  Tel.  Co., 
148  U.  S.  92;  Laclede  Gas  Light  Co.  v.  Murphy,  170  U.  S.  78.  But 
where  a  contract  for  a  supply  of  water  is  innocuous  in  itself  and  is 
carried  out  with  due  regard  to  the  good  order  of  the  city  and  the 
health  of  its  inhabitants,  the  aid  of  the  police  power  cannot  be  in- 
voked to  abrogate  or  impair  it.  .  .  . 

The  decree  of  the  Circuit  Court  must  be 

Affirmed} 

1  Compare  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  22  (1906). 

See  Detroit  i-.  Detroit  Citizens'  Street  Ry.  Co.,  184  U.  S.  368  (1902).  — Ed. 
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McCULLOUGH  v.  VIRGINIA. 

SiPREME  Court  of  the  United  States.     1898. 

[172  Unikd  States,  102.]  i 

Ekhor  to  the  Virginia  Supreme  Court  of  Appeals. 

In  1871  the  general  assembly  of  Virginia,  in  an  act  for  refunding 
the  Slate  ilel>t,  authorized  the  issue  of  coupon  bonds  and  provided 
that  ■*  tiie  coupons  shall  ...  be  receivable  at  and  after  maturity 
for  all  tiuxes,  debts,  dues  and  demands  due  the  state."  Several 
statutes  were  later  passed  affecting  these  bonds:  among  others,  one 
in  1872  prohibiting  receiving  for  taxes  anything  except  coin,  United 
Statics  notes,  and  national  bank  notes;  and  one  of  Jan.  14,  1882, 
proviiling  that  a  taxpayer  seeking  to  use  coupons  in  payment  of 
tiixrs  slu.uKl  pay  the  taxes  in  money  and  thereafter  bring  suit  to 
estaltlish  the  genuineness  of  the  coupons,  which  suit,  if  successful, 
wouUl  entitle  him  to  a  return  of  the  money  paid.  In  1892  McCul- 
luugh  in  full  compliance  with  the  act  of  Jan.  14,  1882,  brought  suit 
in  the  Circuit  Court  of  the  City  of  Norfolk  to  establish  the  gen- 
uineness of  coupons  tendered  by  him  for  taxes;  and  judgment  Avas 
rcnderiHl  for  him.  The  Supreme  Court  of  Appeals  reversed  the 
juilgment  (90  Va.  597). 

A'.  L.  Maury  and  others,  for  plaintiff  in  error;  and  A.  J.  Mon- 
tague and  others,  contra. 

Bkkwkk,  J.,  .  .  .  delivered  the  opinion  of  the  court. 

Perhaps  no  litigation  has  been  more  severely  contested  or  has 
presented  more  intricate  and  troublesome  questions  than  that 
which  luus  arisen  under  the  coupon  legislation  of  Virginia.  That 
It-gislution  has  been  prolific  of  many  cases,  both  in  the  state  and 
fe<leral  courts,  not  a  few  of  which  finally  came  to  this  court.  Hart- 
man  r.  Circcnhow,  102  U.  S.  672;  Antoni  v.  Greenhow,  107  U.  S. 
709;  Virginia  Coupon  Cases,  114  U.  S.  269;  Poindexter  v.  Green- 
how,  1 14  U.  S.  270;  Carter  v.  Greenhow,  114  U.  S.  317,  322;  Moore 
r.  Grci-nhow,  1 14  U.  S.  338,  340;  Marye  v.  Parsons,  114  U.  S.  325; 
Harry  v.  Edmunds,  1 16  U.  S.  550;  Chaffin  v.  Taylor,  116  U.  S.  567, 
571 ;  Royall  v.  Virginia,  116  U.  S.  572;  Royall  v.  Virginia,  121  U.  S. 
102;  Sands  v.  Edmunds,  116  U.  S.  585;  Stewart  v.  Virginia,  117 
r.  S.  012:  In  re  .\yres,  123  U.  S.  443;  McGahey  v.  Virginia,  135 
I  .  S.  tltiJ. 

For  th«'  lirsi  tiinc  in  the  history  of  this  litigation  has  any  appel- 
late court,  <-ith<*r  state  or  federal  distinctly  ruled  that  the  coupon 

'  The  rt'p<jrter'8  statement  has  not  been  reprinted.  —  Ed. 
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provision  of  the  act  of  1871  was  void.  After  the  passage  of  the  act 
of  March  7,  1872,  which  in  terms  required  all  taxes  to  be  paid  i: 
cash,  the  case  of  Antoni  v.  Wright  came  before  the  Court  of  Appeals 
of  Virginia,  22  Gratt.  833,  and  on  DecemlxT  13,  1872,  was  decided. 
Elaborate  opinions  were  filed,  and  the  court  held  the  act  of  1871 
valid,  and  the  act  of  1872  void  as  violating  the  contract  embraced 
in  the  coupon  provision  of  tiie  act  of  1871.  Tliis  decision  was  re- 
affirmed in  Wise  Bros.  v.  Rogers,  24  Gratt.  169,  decided  December 
17,  1873;  Clark  v.  Tyler,  30  Gratt.  134,  decided  April  4,  1878,  and 
again  in  Williamson  v.  Massey,  33  Gratt.  237,  decided  April  29, 
1880.  In  Greenhow  v.  Vashon,  81  Virginia,  336,  decided  January 
14,  1886,  the  act  requiring  school  taxes  to  be  paid  in  cash  was  sus- 
tained, and  such  taxes  excepted  from  the  coupon  contract  on  the 
ground  of  a  specific  command  in  the  state  constitution  in  force  at 
the  time  of  the  passage  of  the  funding  act.  There  was  no  direct 
decision  that  the  coupon  provision  was  entirely  void,  although  the 
intimation  was  clear  that  such  was  the  opinion  of  the  judges  then 
composing  the  court. 

In  this  court  the  decisions  have  been  uniform  and  positive  in 
favor  of  the  validity  of  the  act  of  1871.  .  .  . 

Since  the  decision  of  the  Court  of  Appeals  of  Virginia,  in  Antoni 
V.  Wright,  22  Gratt.  833,  that  the  act  of  1872,  providing  for  the  pay- 
ment of  taxes  in  cash  only  was  unconstitutional,  the  general  as- 
sembl}^  of  Virginia  has  from  time  to  time  passed  acts  tending  to 
embarrass  the  coupon  holder  in  the  exercise  of  the  right  granted  by 
the  funding  act.  .  .  . 

These  refunding  bonds,  amounting  to  many  millions  of  dollars, 
have  passed  into  the  markets  of  the  world,  and  have  so  passed 
accredited,  not  merely  by  the  action  of  the  General  Assembly  of 
the  State  of  Virginia,  but  by  the  repeated  decisions  of  her  highest 
court,  as  well  as  of  this  court,  for  substantially  a  quarter  of  a  cen- 
tury, to  the  effect  that  such  coupon  provision  was  constitutional 
and  binding.  Now,  at  the  end  of  twenty-seven  years  from  the 
passage  of  the  act,  we  are  asked  to  hold  that  this  guarantee  of  value, 
so  fortified  as  it  has  been,  was  never  of  any  valicUty,  that  the  deci- 
sions to  that  effect  are  of  no  force  and  that  all  the  transactions 
which  have  been  had  based  thereon  rested  upon  nothing.  vSuch  a 
result  is  so  startling  that  it  at  least  compels  more  than  ordinary 
consideration. 

We  pass,  therefore,  to  a  consideration  of  the  specific  question 
presented  in  this  record.  First.  It  is  insisted  that  the  decision  of 
the  Court  of  Appeals  was  right,  and  that  the  coupon  provision  was 
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void.  It  were  a  waste  of  time  to  repeat  all  the  arguments  which 
have  bet'U  heretofore  presented,  and  we  content  ourselves  with 
reiterating  that  whieh  was  said  by  ]Mr.  Justice  Bradley,  speaking 
for  the  entire  court,  in  McGahey  v.  Virginia,  135  U.  S.  662,  668: 
"  This  quest it)n,  therefore,  may  be  considered  as  foreclosed  and  no 
longer  open  for  consiiieration.  It  may  be  laid  down  as  undoubted 
law  that  tiie  lawful  owner  of  any  such  coupons  has  the  right  to 
tender  the  same  after  maturity  in  absolute  payment  of  all  taxes, 
debts,  dues  and  demands  due  from  him  to  the  state." 

Secondly.  It  is  insisted  that  whatever  may  be  our  own  opinions 
upt>n  the  case,  we  are  to  take  the  construction  placed  by  the  Court 
of  Appeals  of  \'irginia  upon  the  act  as  the  law  of  that  state.  While 
it  is  umloubtedly  the  general  rule  of  this  court  to  accept  the  con- 
struction jilaced  by  the  courts  of  a  state  upon  its  statutes  and  con- 
stitution, yet  one  exception  to  this  rule  has  always  been  recognized, 
and  that  in  reference  to  the  matter  of  contracts  alleged  to  have  been 
impairetl.  This  was  distinctly  affirmed  in  Jefferson  Branch  Bank 
v.  Skelly,  1  Black,  430,  443,  in  which  the  court,  speaking  by  Mr. 
Justice  Wayne,  gave  these  reasons  for  the  exception:  *'  It  has  never 
l)een  denied,  nor  is  it  now,  that  the  Supreme  Court  of  the  United 
States  has  an  ai)pellate  power  to  revise  the  judgment  of  the  Su- 
preme Court  of  a  state,  whenever  such  a  court  shall  adjudge  that 
not  to  Ih?  a  contract  which  has  been  alleged,  in  the  forms  of  legal 
proceetlings,  by  a  litigant,  to  be  one,  within  the  meaning  of  that 
clau.se  of  the  Constitution  of  the  United  States  which  inhibits  the 
stati'S  from  passing  any  law  impairing  the  obligation  of  contracts. 
Of  what  use  wouKl  the  appellate  power  be  to  the  Utigant  who  feels 
hims<'lf  aggrieved  by  some  particular  state  legislation,  if  this  court 
could  not  decide,  independently  of  all  adjudication  by  the  Supreme 
Court  of  a  state,  whether  or  not  the  phraseology  of  the  instrument 
in  controversy  was  expressive  of  a  contract  and  within  the  protec- 
tion of  the  Constitution  of  the  United  States,  and  that  its  obliga- 
tion .should  be  enforced,  notwithstanding  a  contrary  conclusion  by 
t  he  Supreme  Court  of  a  state  ?  It  never  was  intended,  and  cannot 
lie  sustained  by  any  course  of  reasoning,  that  this  court  should,  or 
could  with  fidelity  to  the  Coastitution  of  the  United  States,  follow 
the  construction  of  the  Supreme  Court  of  a  state  in  such  a  matter, 
when  it  entertained  a  different  opinion."  The  doctrine  thus  an- 
nounce! has  Iwen  uniformly  followed.  Bridge  Proprietors  v.  Ho- 
U.ken  Company,  1  Wall.  116,  145;  Wright  v.  Nagle,  101  U.  S.  791, 
793;  McOahey  t;.  Virginia,  135  U.  S.  664,  667.  ...  See  also 
Douglas  p.  Kentucky,  168  U.  S.  488,  501,  and  cases  cited  therein. 
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Thirdly.  It  is  urged  that  our  last  decision,  that  in  McGahey  v. 
Virginia,  supra,  logically  leads  to  the  conclusion  that  the  whole 
coupon  contract  was  void,  and  that  the  Court  of  Appeals  of  Vir- 
ginia rightly  interpreted  the  scope  of  that  decision  when  it  so  held. 
The  argument  of  that  court  is  that  because  the  constitution  of 
Virginia  compels  the  payment  of  certain  taxes  in  cash,  and  that 
therefore  the  coupon  contract  cannc^t  })e  enforced  as  against  those 
taxes,  the  whole  contract  must  fail,  the  partial  failure  being  a  vice 
which  enters  into  and  destroys  the  entire  contract.  But  the  court 
overlooks  that  which  was  in  fact  decided  in  the  eight  cases  reported 
under  the  title  of  McGahey  v.  Virginia,  for  while  in  two  of  those 
cases  it  was  held  that  the  coupon  contract  could  not  be  enforced 
against  certain  specific  taxes  and  dues,  it  was  in  others  as  distinctly 
held  that  it  could  be  enforced  in  respect  to  general  taxes.  .  .  . 

Neither  is  the  argument  a  sound  one.  It  ignores  the  difference 
between  the  statute  and  the  contract  and  confuses  the  two  entirely 
distinct  matters  of  construction  and  validity.  The  statute  pre- 
cedes the  contract.  Its  scope  and  meaning  must  be  determined 
before  any  question  will  arise  as  to  the  validity  of  the  contract 
which  it  authorizes.  It  is  elementary  law  that  every  statute  is  to 
be  read  in  the  light  of  the  Constitution.  However  broad  and  gen- 
eral its  language,  it  cannot  be  interpreted  as  extending  beyond 
those  matters  which  it  was  within  the  constitutional  power  of  the 
legislature  to  reach.  .  .  . 

Fourthly.  It  is  urged  that  this  court  has  no  jurisdiction  of  this 
case  for  the  reason  that  the  Court  of  Appeals  in  its  opinion  does  not 
consider  the  subsequent  legislation  passed  by  the  state  with  the 
view  of  impairing  the  contract  created  by  the  act  of  1871,  but  limits 
itself  to  a  consideration  of  that  act,  and  adjudges  it  void.  In  sup- 
port of  this  proposition  the  rule  laid  do^\Ti  in  New  Orleans  Water 
Works  Co.  V.  Louisiana  Sugar  Refining  Co.,  125  U.  S.  18,  38,  re- 
affirmed in  Huntington  v.  Attrill,  146  U.  S.  057,  684,  and  Bacon  v. 
Texas,  163  U.  S.  207,  216,  is  cited. 

In  this  last  case  the  doctrine  is  summed  up  in  the  following  state- 
ment: 

"  Where  the  federal  question  upon  which  the  juristliction  of  this 
court  is  based  grows  out  of  an  alleged  impairment  of  the  obligation 
of  a  contract,  it  is  now  definitely  settled  that  the  contract  can  only 
be  impaired  within  the  meaning  of  this  clause  in  the  Constitution, 
and  so  as  to  give  this  court  jurisdiction  on  writ  of  error  to  a  state 
court,  by  some  subsequent  statute  of  the  state  which  has  been  up- 
held or  effect  given  it  by  the  state  court.      Lehigh  Water  Co.  v. 
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Easton  IM  U  S  38S:  New  Orleans  Water  Works  Co.  r.  Louisiana 
Sugar  Hetining  Co.,  125  U.  S.  18;  Central  Land  Co.  v.  Laidley,  159 
U  S  UKi.  109.  ...  If  the  judgment  of  the  state  court  gives  no 
effect  to  the  siilisequent  law  of  the  state,  and  the  state  court  de- 
cides the  case  upon  grounds  independent  of  that  law,  a  case  is  not 
made  for  review  by  this  court  upon  any  ground  of  the  impairment 
of'a  contract.     The  above  cited  cases  announce  this  principle." 

It  is  true  the  Court  of  Appeals  in  its  opinion  only  incidentally 
rt>fers  to  statutes  ptissed  subsequent  to  the  act  of  1871,  and  places 
its  decision  distinctly  on  the  ground  that  that  act  was  void  in  so 
far  as  it  related  to  the  coujwn  contract,  but  at  the  same  time  it  is 
etjually  clear  that  the  judgment  did  give  effect  to  the  subsequent 
statutes,  and  it  has  been  repeatedly  held  by  this  court  that  in  re- 
viewing tiie  judgment  of  the  courts  of  a  state  we  are  not  limited  to 
a  mere  consiileration  of  the  language  used  in  the  opinion,  but  may 
ex:imine  anil  determine  what  is  the  real  substance  and  effect  of  the 


decision. 


Suppose,  for  illustration,  a  state  legislature  should  pass  an  act 
cxemjiting  the  property  of  a  particular  corporation  from  all  taxa- 
tion, and  that  a  sul)sequent  legislature  should  pass  an  act  subject- 
ing that  corporation  to  the  taxes  imposed  by  the  city  in  which  its 
property  was  located,  and  that,  on  the  first  presentation  to  the 
highest  court  of  the  state  of  the  question  of  the  vaUdity  of  taxes 
levied  under  and  by  virtue  of  this  last  act,  that  court  should  in 
terms  hold  these  city  taxes  valid  notmthstanding  the  general  clause 
of  exemi)tion  found  in  the  prior  statute.      In  that  event  no  one 
would  question  that  this  court  had  jurisdiction  to  review  such 
judgment,  and  inquire  as  to  the  scope  of  the  contract  of  exemption 
cn-atrd  by  the  first  statute.      Suppose,  further,  that  this  court 
should  hold  that  the  first  statute  was  vahd  and  broad  enough  to 
exempt  from  all  taxation,  city  as  well  as  state,  and  adjudge  the  last 
act  of  the  legislature  void  as  in  conflict  with  the  prior;   and  that 
thereafter  the  city  should  again  attempt  to  levy  taxes  upon  the  cor- 
poration, and  that  upon  a  challenge  of  those  taxes  the  state  court 
should  say  nothing  in  respect  to  the  last  act,  but  simply  rule  that 
the  original  act  exempting  the  property  of  the  corporation  from 
taxation  was  void,  could  it  fairly  be  held  that  this  court  was  with- 
out jurisdiction  to  review  that  judgment,  a  judgment  which  directly 
an»l  n<-cessarily  operated  to  give  force  and  effect  to  the  last  statute 
Buhjecting  the  property  to  city  taxes  ?     Could  it  be  said  that  the 
Hih-nre  of  the  state  court  in  its  opinion  changed  the  scope  and  effect 
of  the  decision  ?     In  other  words,  can  it  be  that  the  mere  language 
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in  which  tho  state  court  phrases  its  opinion  takes  from  or  adds  to 
the  jurisdiction  of  this  court  to  review  its  judgment  ?  Such  a  con- 
struction would  always  place  it  in  tlie  power  of  a  state  court  to 
determine  our  jurisdiction.  Such,  certiynly,  has  not  been  the  under- 
standing and  such  certainly  would  seem  to  set  at  naught  the  pur- 
pose of  the  federal  Constitution  to  prevent  a  state  from  nullifying 
by  its  legislation  a  contract  which  it  has  made,  or  authorized  to  be 
made.  .  .  . 

In  the  case  ])ef()re  us,  after  the  act  of  1871,  and  in  1872,  the  gen- 
eral asseml)ly  passed  an  act  requiring  that  all  taxes  should  be  paid 
in  "  gold  or  silver  coin,  United  States  Treasury  notes,  or  notes  of 
the  national  banks  of  the  United  States;  "  and  again,  in  1882,  a 
further  statute  commanding  tax  collectors  to  receive  in  payment  of 
taxes  "  gold,  silver,  United  States  Treasury  notes,  national  bank 
currency,  and  nothing  else."  This  command  was  re-enacted  in  the 
Code  of  1887.  Under  these  statutes  the  state  demanded  payment 
of  its  taxes  in  money  and  repudiated  its  promise  to  receive  coupons 
in  lieu  thereof.  True,  in  its  opinion,  the  Court  of  Appeals  did  not 
specifically  refer  to  these  statutes,  but  by  declaring  that  the  con- 
tract provided  for  in  the  act  of  1871  was  void  it  cUd  give  full  force 
and  effect  to  them,  as  well  as  to  the  general  revenue  law  of  the 
state.  Now,  it  is  one  of  the  duties  cast  upon  this  court  by  the 
Constitution  and  laws  of  the  United  States  to  inquire  whether  a 
state  has  passed  any  law  impairing  the  obligation  of  a  prior  con- 
tract. No  duty  is  more  solemn  and  imperative  than  this,  and  it 
seems  to  us  that  we  should  be  recreant  to  that  duty  if  we  should 
permit  the  form  in  which  a  state  court  expresses  its  conclusions  to 
override  the  necessary  effect  of  its  decision. 

It  must  also  be  borne  in  mind  that  this  is  not  a  case  in  which, 
after  a  statute  asserted  to  be  the  foundation  of  a  contract,  acts  are 
passed,  designed  and  tending  to  destroy  or  impair  the  alleged  con- 
tract rights,  and  the  first  time  the  question  is  presented  to  the  high- 
est court  of  the  state  it  takes  no  notice  of  the  subsequent  acts,  but 
inquires  simply  as  to  the  validity  of  the  alleged  contract.  Here  it 
appears  that  the  state  courts  had  repeatedly  held  the  act  claimed 
to  create  a  contract  valid,  and  had  passed  upon  the  validity  of  sub- 
sequent acts  designed  and  calculated  to  destroy  and  impair  the 
rights  given  by  such  contract,  sustaining  some  and  annulling  others. 
Some  of  those  judgments  had  been  brought  to  this  court,and  by  it 
the  validity  of  the  original  act  had  been  uniformly  and  repeatedly 
sustained,  and  the  invalidity  of  subsequent  and  conflicting  acts 
adjudged,  and  now  at  the  end  of  many  years  of  litigation,  with 
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these  subsequent  statutes  still  standing  on  the  statute  books  unre- 
pealtHl  bv  any  legislative  action,  the  state  court,  ^vith  only  a  casual 
rvference  to  those  later  statutes,  goes  back  to  the  original  act,  and, 
reversing  its  prior  rulings,  adjudges  it  void,  thus  in  effect  putting 
at  naught  the  repeated  decisions  of  this  court  as  well  as  its  own. 
Under  such  circumstances  it  seems  to  us  that  it  would  be  a  clear 
ov'usion  of  the  dutv  cast  upon  us  by  the  Constitution  of  the  Umted 
States  to  treat  all  this  past  litigation  and  prior  decisions  as  mere 
nullities  and  to  consider  the  question  as  a  matter  de  novo.  It  would 
W  shutting  our  eves  to  palpable  facts  to  say  that  the  Court  of 
Appeals  of  Virginia  has  not  by  this  decision  given  effect  to  these 
substH^uent  statutes.  .  .  . 

riif  judgment  of  the  Court  of  Appeals  will  he  reversed  and  the  case 
remanded  for  further  proceedings  not  inconsistent  with  this  opinion. 

Peckham.  J.,  dissenting.  ... 

I  think  that  the  ground  upon  which  the  state  court  has  based  its 
decision  deprives  this  court  of  any  jurisdiction.  .  .  . 


MUHLKER  r.  NEW   YORK  AND   HARLEM 
RAILROAD  CO. 

Supreme  Court  of  the  United  States.     1905. 
[197  United  States,  544.] ' 

Error  to  the  Supreme  Court  of  New  York. 

Muhlker  brought  suit  to  enjoin  the  use  of  an  elevated  railroad 
.structure  erected  in  front  of  his  premises  on  Park  Avenue,  New 
York,  unless  paid  for  the  value  of  easements  of  light,  air,  and  access 
ar'j'urtenant  to  those  premises.  He  had  purchased  the  property  in 
1  ^^^,  aiul  at  that  time  the  doctrine  of  the  highest  court  of  the  State 
of  New  York,  as  embodied  in  certain  elevated  railroad  cases, 
i..iM..-ly  Story  v.  New  York  Elevated  R.  Co.,  90  N.  Y.  122  (1882), 
:in.i  Lahr  v.  Metropolitan  Elevated  Ry.  Co.,  104  N.  Y.  268  (1887), 
upheld  such  easements  and  the  right  to  compensation  for  diminu- 
tion by  elevated  railroad  structures.  The  fee  to  the  street 
belonged  to  the  city,  by  dedication  for  street  purposes.      The  ele- 

'  The  rf[iorter'8  stateruent  has  not  been  reprinted.  —  Ed. 
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vated  railroad  in  front  of  Muhlkor's  premises  was  constructed 
pursuant  to  cluipter  339  of  the  Laws  of  1892;  and  it  diminished 
materially  the  rentable  and  usable  value  of  the  premises.  Before 
1872  the  tracks  had  been  upon  the  surface  of  the  street;  and  be- 
tween 1872  and  1874  tiu;  tracks,  in  pursuance  of  chapter  702  of  the 
Laws  of  1872,  had  been  placed  in  atrencli  bounded  by  walls  which, 
immediately  in  front  of  the  premises,  cut  off  access  across  the 
street  until  the  tracks  were  placed  upon  the  elevated  structure 
against  which  an  injunction  was  sought.  Judgment  framed  upon 
that  in  Lewis  v.  New  York  &  Harlem  R.  Co.,  102  N.  Y.  202  (1900), 
was  given  for  Muhlker,  and  was  affirmed  by  the  Appellate  Division. 
The  judgment  was  reversed  by  the  Court  of  Appeals  (173  N.  Y. 
549);  and  the  judgment  of  that  court,  upon  the  remission  of  the 
case,  was  matle  the  judgment  of  the  Supreme  Court  of  the  state. 
Thereupon  this  writ  of  error  was  taken. 

Elihu  Root  and  others,  for  plaintiff  in  error;  and  Ira  A.  Place  and 
Thomas  Emery,  contra. 

McKenna,  J.,  .  .  .  announced  the  judgment  of  the  court  and 
delivered  the  following  opinion.  .  .  . 

In  the  case  at  bar  there  is  a  complete  change  of  ruling  by  the 
Court  of  Appeals.  The  Lewis  case  is  declared,  in  so  far  as  it  ex- 
pressed rights  of  abutting  property  owners,  to  have  been  improvi- 
dently  decided,  and  the  elevated  railroad  cases,  which  were  made 
its  support,  were  distinguished.  The  court  rested  its  ruling  on  one 
point,  the  effect  of  the  act  of  1892,  under  which  the  structure  com- 
plained of  was  erected,  the  court  declaring  that  act  a  command  to 
the  railroad  company  in  the  interest  of  the  public;  indeed,  made 
the  state  the  builder  of  the  new  structure  and  the  use  of  it  by  the 
railroads  mere  obedience  to  law.  .  .  .  The  command  of  the  state, 
the  duty  of  the  railroad  to  obey,  may  encounter  the  inviolability  of 
private  property.  And  in  performing  the  duties  devolved  upon  it 
a  railroad  may  be  required  to  exercise  the  right  of  eminent  domain. 
Wisconsin,  Minn.  &  Pac.  R.  R.  v.  Jacobson,  179  U.  S.  287;  see  also 
]\Iayor  and  Aldermen  of  Worcester  v.  Norwich  and  Worcester  R.  R., 
109  Massachusetts,  103.  We  do  not,  therefore,  solve  the  questions 
in  this  case  by  reference  to  the  power  of  the  state  and  the  dut}'  of 
the  railroads;  the  rights  of  abutting  property  owners  must  be  con- 
sidered, and  against  their  infringement  plaintiff  urges  the  contract 
clause  of  the  Constitution  of  the  United  States  and  the  Fourteenth 
Amendment.  The  latter  is  invoked  because  the  act  of  1892  does 
not  provide  for  compensation  to  property  owners,  and  the  former 
on  account  of  the  conditions  ui)on  which  the  strip  of  land  constitut- 
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i„K  the  avenue  wi^  conveyed  to  the  city.  There  were  two  deeds  to 
Z  citv  one  made  in  1825  and  the  other  in  1827.  That  of  1825  was 
^tateti'to  be  "  in  trust,  nevertheless,  that  the  same  be  appropriated 
aiul  U^  kept  open  as  parts  of  pubUc  streets  and  avenues  forever,  m 
like  manner  as  the  other  pubUc  streets  and  avenues  in  said  city  are 
and  of  riplit  ought  to  bo."  The  deed  of  1827  was  also  "  m  trust 
th'it  the  s^mie  be  left  open  as  public  streets  for  the  use  and  benefit 
of  the  inhabitants  of  said  city  forever."  Plaintiff  derives  from 
Poillon,  prantor  of  the  city  in  the  deed  of  1827,  and  hence  contends 
that  he  is  entitled  to  enforce  the  trust  created  by  Poillon's  deed  to 
the  city.  .  .  .  The  case  is  therefore  presented  to  us  as  to  the  effect 
of  the  deed  of  Poillon  to  the  plaintiff  and  to  the  city  as  constituting 
a  contract,  and  the  effect  of  the  act  of  1892  as  an  impairment  of 
that  contract  or  as  taking  plaintiff's  property  \vathout  due  process 
of  law.  These  questions  were  directly  passed  on  and  negatived  by 
the  Court  of  Appeals.  .  .  . 

The  Lewis  case,  we  have  seen,  was  overruled  by  the  Court  of 
ApjH'als  in  the  case  at  bar,  while  the  Story  and  Lahr  cases  were  said 
not  to  be  in  point.  We  think  that  the  Lewis  case  was  an  irresistible 
(•(.ns.'ciuence  of  the  others,  and  the  Story  and  Lahr  cases  are  in 
jxtiiit  and  decisive.  .  .  . 

When  the  plaintiff  acquired  his  title  those  cases  were  the  law  of 
New  York,  and  assured  to  him  that  his  easements  of  light  and  air 
were  secured  by  contract  as  expressed  in  those  cases,  and  could  not 
be  taken  from  him  without  payment  of  compensation. 

And  this  is  the  ground  of  our  decision.  We  are  not  called  upon 
to  discu.ss  the  power  or  the  limitations  upon  the  power,  of  the  courts 
of  New  York  to  declare  rules  of  property  or  change  or  modify  their 
d«*cisions,  but  only  to  decide  that  such  power  cannot  be  exercised 
to  take  away  rights  which  have  been  acquired  by  contract  and  have 
come  under  the  protection  of  the  Constitution  of  the  United  States, 
And  we  determine  for  ourselves  the  existence  and  extent  of  such 
contract.  This  is  a  truism;  and  when  there  is  a  diversity  of  state 
deci-sions  the  first  in  time  may  constitute  the  obligation  of  the  con- 
tract and  the  measure  of  rights  under  it.  Hence  the  importance  of 
the  elevated  railroad  cases  and  the  doctrine  they  had  pronounced 
when  the  plaintiff  acquired  his  property.  He  bought  under  their 
a.H.«<uranre.  .  .  . 

Judgment  is  reversed  and  cause  remanded  for  further  proceedings 
not  incowtislent  with  this  opinion. 

liitowN,  J.,  concurs  in  the  result. 
HoLME.s,  J.,  di.ssenting. 
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The  plaintiff's  rights,  whether  expressed  in  terms  of  property  or 
of  contract,  are  all  a  construction  of  the  courts,  deduced  by  way  of 
consequence  from  dedication  to  and  trusts  for  the  purposes  of  a 
public  street.  They  never  were  granted  to  him  or  his  predecessors 
in  express  words,  or,  probably,  by  any  conscious  implication.  If 
at  the  outset  the  New  York  courts  had  decided  that  apart  from 
statute  or  express  grant  the  abutters  on  a  street  had  only  the  riglits 
of  the  public  and  no  private  easement  of  any  kind,  it  would  have 
been  in  no  way  amazing.  .  .  .  Again,  more  narrowly,  if  the  New 
Y(jrk  courts  had  held  that  an  easement  of  light  and  air  could  be 
created  only  by  express  words,  and  that  the  laying  out  or  dedication 
of  a  street,  or  the  grant  of  a  house  bounding  upon  one,  gave  no  such 
easement  to  abutters,  they  would  not  have  been  alone  in  the  world 
of  the  common  law.  .  .  . 

If  the  decisions,  which  I  say  conceivably  might  have  been  made, 
had  been  made  as  to  the  common  law,  they  would  have  infringed 
no  rights  under  the  Constitution  of  the  United  States.  So  much,  I 
presume,  would  be  admitted  by  every  one.  But  if  that  be  ad- 
mitted, I  ask  myself  what  has  happened  to  cut  down  the  power  of 
the  same  courts  as  against  that  same  Constitution  at  the  present 
day.  So  far  as  I  know  the  only  thing  which  has  happened  is  that 
they  have  decided  the  elevated  railroad  cases,  to  which  I  have  re- 
ferred. It  is  on  that  ground  alone  that  we  are  asked  to  review  the 
decision  of  the  Court  of  Appeals  upon  what  otherwise  would  be 
purely  a  matter  of  local  law.  In  other  words,  we  are  asked  to  ex- 
tend to  the  present  case  the  principle  of  Gelpcke  v.  Dubuque,  1  Wall. 
175,  and  Louisiana  v.  Pilsbury,  105  U.  S.  278,  as  to  public  bonds 
bought  on  the  faith  of  a  decision  that  they  were  constitutionally 
issued.  That  seems  to  me  a  great,  unwarranted  and  undesirable 
extension  of  a  doctrine  which  it  took  this  court  a  good  while  to 
explain.  The  doctrine  now  is  explained,  however,  not  to  mean  that 
a  change  in  the  decision  impairs  the  obhgation  of  contracts,  Bur- 
gess V.  SeUgman,  107  U.  S.  20, 34;  Stanly  County  v.  Coler,  190  U.  S. 
437,  444,  445,  and  certainly  never  has  been  supposed  to  mean  that 
all  property  owners  in  a  state  have  a  vested  right  that  no  general 
proposition  of  law  shall  be  reversed,  changed  or  modified  by  the 
courts  if  the  consequence  to  them  will  be  more  or  less  pecuniary 
loss.  I  know  of  no  constitutional  principle  to  prevent  the  com- 
plete reversal  of  the  elevated  railroad  cases  to-morrow,  if  it  should 
seem  proper  to  the  Court  of  Appeals.  See  Central  Land  Co.  v. 
Laidley,  159  U.  S.  103. 
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But  I  roneeive  that  the  phiintiff  in  error  must  go  much  further 
th'tn  to  ^HV  that  mv  last  proposition  is  wrong.  I  think  he  must  say 
that  lie  has  a  constitutional  right  not  only  that  the  state  courts 
slmll  not  reverse  their  earlier  decisions  upon  a  matter  of  property 
rij^hts  but  that  they  shall  not  distinguish  them  unless  the  distmc- 
tion  i<i  -^  fortunate  as  to  strike  a  majority  of  this  court  as  sound. 
For  the  Court  of  Appi-als  has  not  purported  to  overrule  the  elevated 
railrt>'ul  cases.  It  simply  has  decided  that  the  import  and  the  mtent 
of  thcvse  nises  does  not  exteml  to  the  case  at  bar.  In  those  cases 
the  defentlants  had  impaired  the  plaintiff's  access  to  the  street.  It 
is  entirely  possible  and  consistent  with  all  that  they  decided  to  say 
now  that  access  is  the  foundation  of  the  whole  matter;  that  the 
right  to  light  and  air  is  a  parasitic  right  incident  to  the  right  to  have 
the  street  kept  open  for  purposes  of  travel,  and  that  when,  as  here, 
the  latter  right  tloes  not  e.xist  the  basis  of  the  claim  to  Ught  and  air 

is  gone. 

Hut  again,  if  the  plaintiff  had  an  easement  over  the  whole  street 
he  got  it  ius  a  tacit  incident  of  an  appropriation  of  the  street  to  the 
UM-s  of  the  public.  The  legislature  and  the  Court  of  Appeals  of 
New  York  have  said  that  the  statute  assailed  was  passed  for  the 
Ix-ncfit  of  the  public  using  the  street,  and  I  accept  their  view.  The 
most  oi)vious  aspect  of  the  change  is  that  the  whole  street  now  is 
oiK'n  to  travel,  and  that  an  impassable  barrier  along  its  width  has 
Ix-f-n  removed,  in  other  words,  that  the  convenience  of  travellers 
on  the  highway  has  been  considered  and  enhanced.  Now  still  con- 
sidt-ring  distinctions  which  might  be  taken  between  this  and  the 
earlier  ca.ses,  it  was  jiossible  for  the  New  York  courts  to  hold,  as 
they  seem  to  have  held,  that  the  easement  which  they  had  declared 
to  exist  is  subject  to  the  fullest  exercise  of  the  primary  right  out  of 
which  it  sprang,  and  that  any  change  in  the  street  for  the  benefit  of 
public  travel  is  a  matter  of  pubhc  right,  as  against  what  I  have 
calN-d  the  parasitic  right  which  the  plaintiff  claims.  Scranton  v. 
\Vhe<-ler,  179  U.  S.  141 ;  Gibson  v.  United  States,  166  U.  S.  269. 

The  foregoing  distinctions  seem  to  me  not  wanting  in  good  sense. 
Certainly  I  should  have  been  inclined  to  adopt  one  or  both  of  them, 
or  in  some  way  to  avoid  the  earlier  decisions.  But  I  am  not  dis- 
cuiwing  the  question  whether  they  are  sound.  If  my  disagreement 
wiis  confined  to  that  I  should  be  silent.  I  am  considering  what  there 
\n  in  the  Constitution  of  the  United  States  forbidcUng  the  Court  of 
Appeals  to  hold  them  sound.  I  think  there  is  nothing;  and  there 
being  nothing,  and  the  New  York  decision  obviously  not  having 
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been  given  its  form  for  the  })urj)o.se  of  evading  this  court,  I 
think  we  should  respect  and  affirm  it,  if  we  do  not  dismiss  the 
case. 

What  tlie  phiintiff  chiims  is  really  i)n)perty,  a  right  in  rem.  It  is 
called  contract  merely  to  bring  it  within  the  contract  clause  of  the 
Constitution.  It  seems  to  me  a  considerable  extension  of  the 
power  to  determine  for  ourselves  what  the  contract  is,  which  we 
have  assumed  when  it  is  alleged  that  the  oljligation  of  a  contract 
has  been  impaired,  to  say  that  we  will  make  the  same  independent 
determination  when  it  is  alleged  that  ])roi)erty  is  taken  without  due 
compensation.  But  it  seems  to  me  that  it  does  not  help  the  argu- 
ment. The  rule  adopted  as  to  contract  is  simply  a  rule  to  prevent 
an  evasion  of  the  constitutional  limit  to  the  power  of  the  states, 
and,  it  seems  to  me,  should  not  be  extended  to  a  case  like  this. 
Bearing  in  mind  that,  as  I  have  said,  the  plaintiff's  rights,  however 
expressed,  are  wholly  a  construction  of  the  courts,  I  cannot  believe 
that  whenever  the  Fourteenth  Amendment  or  Article  I.,  section  10, 
is  set  up  we  are  free  to  go  behind  the  local  decisions  on  a  matter  of 
land  law,  and,  on  the  ground  that  we  decide  what  the  contract  is, 
declare  rights  to  exist  which  we  should  think  ought  to  be  implied 
from  a  dedication  or  location  if  we  were  the  local  courts.  I  cannot 
believe  that  we  are  at  liberty  to  create  rights  over  the  streets  of 
Massachusetts,  for  instance,  that  never  have  been  recognized 
there.  If  we  properly  may  do  that,  then  I  am  wrong  in  my  assump- 
tion that  if  the  New  York  courts  originally  had  declared  that  the 
la^-ing  out  of  a  public  way  conferred  no  j^rivate  rights  we  should 
have  had  nothing  to  say.  But  if  I  am  right,  if  we  are  bound  by 
local  decisions  as  to  local  rights  in  real  estate,  then  we  equally  are 
bound  by  distinctions  and  the  limitations  of  those  rights  declared 
by  the  local  courts.  If  an  exception  were  estabhshed  in  the  case  of 
a  decision  which  obviously  was  intended  to  evade  constitutional 
limits,  I  sup])ose  I  may  assume  that  such  an  evasion  w^ould  not 
be  imputed  to  a  judgment  which  four  justices  of  this  court  think 
right. 

As  I  necessarily  have  dealt  with  the  merits  of  the  case  for  the 
purpose  of  presenting  my  point,  I  will  add  one  other  consideration. 
Suppose  that  the  plaintiff  has  an  easement  and  that  it  has  been  im- 
paired, bearing  in  mind  that  his  damage  is  in  respect  of  light  and 
air,  not  access,  and  is  inflicted  for  the  benefit  of  public  travel,  I 
should  hesitate  to  say  that  in  inflicting  it  the  legislature  went  be- 
yond the  constitutional  exercise  of  the  police  power.     To  a  certain 
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and  to  an  appreciable  extent  the  legislature  may  alter  the  law  of 
nuisiincv.  alt houjih  property  is  affected.  ..  . 

I  ain  authorized  to  say  that  the  Chief  Justice,  Mr.  Justice 
White,  tuid  Mr.  Justice  Peckham  concur  in  the  foregoing  dis- 
st'nt. 


AMERICAN  SMELTING  AND  REFINING   CO. 
r.  COLORADO  ex  rel.  Lindsley. 

Supreme  Court  of  the  United  States.     1907. 

[204  United  Stales,  103.]  i 

Error  to  the  Supreme  Court  of  Colorado. 

In  the  District  Court  for  the  County  of  Denver,  a  proceeding  in 
tlie  nature  of  quo  ^mrrat^to  was  begun  in  order  to  obtain  a  forfeiture 
of  a  New  JtTscy  corporation's  privilege  of  doing  business  in  Colorado. 
The  American  Smelting  and  Refining  Co.  was  incorporated  in  New 
Jersey  on  April  4,  1899.  On  April  28,  1899,  it  appHed  to  the  au- 
thorities of  Colorado  for  permission  to  enter  and  transact  business 
in  the  latter  state,  and,  by  filing  a  copy  of  its  certificate  of  incorpo- 
ration and  paying  fees  based  upon  its  capital,  complied  with  the 
statutory  conditions  (Mills,  Annotated  Statutes,  s.  500;  Session 
Laws,  1897,  c.  51,  s.  1).  The  statutes  then  in  force  provided  that 
foreign  corporations,  after  complying  with  conditions  for  entering 
the  state,  "  shall  be  subjected  to  all  the  habiUties,  restrictions  and 
duties  which  are  or  may  be  imposed  upon  corporations  of  like  char- 
actor  organized  under  the  general  laws  of  this  state,  and  shall  have 
no  other  or  greater  powers"  (Mills,  Annotated  Statutes,  s.  499). 
The  corporation  immediately  commenced  to  erect  in  Colorado  a 
plant  for  carrying  on  its  business,  and  ultimately  it  invested 
$.').(KK),(KX)  for  this  purpose.  By  a  statute  of  1901  a  foreign  cor- 
poration was  rec|uir('(l  to  obtain  a  certificate  that  it  had  paid  all 
fe<*M  anrl  taxes,  for  which  certificate  it  was  to  pay  five  dollars  (Ses- 
sion Laws,  1901,  c.  .52,  s.  10).  The  corporation  in  1901  comphed 
with  tlie  statute  of  1901,  paid  a  fee  for  increase  in  capitalization, 
and  received  a  certificate,  in  accordance  with  the  terms  of  the 
statute,  that  it  wa.s  "  authorized  to  exercise  any  corporate  power 

'  The  n-porter's  Htatement  has  not  been  reprinted.  —  Ed. 
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provided  for  by  law."  In  1902  the  leKishitun?  passed  an  act  as  to 
taxes  (Session  Laws,  1902,  43 j,  providing  that  domestic  corpora- 
tions must  pay  an  annual  state  corporation  license  tax  of  two  cents 
upon  each  $1000  of  capital  stock  (s.  64),  and  that  every  foreign 
corporation  which  had  theretofore  obtained  "  the  right  and  privi- 
lege to  transact  and  carry  on  business  witiiin  .  .  .  the  state  .  .  . 
shall,  in  addition  to  the  fees  and  taxes  ntnv  ])r()vided  for  by  law, 
and  as  a  condition  precedent  to  its  right  to  do  any  business  within 
.  .  .  this  state,  pay  annually  ...  a  state  license  tax  of  four  cents 
upon  each  $1000  of  its  cajjital  stock  "  (s.  65),  and  that  every  cor- 
poration, domestic  or  foreign,  failing  to  pay  these  taxes  should  for- 
feit its  right  to  do  business  or  to  sue  in  the  courts,  until  payment 
(s.  66).  This  corporation  refused  to  pay  this  tax.  The  trial  court, 
in  this  state  of  facts,  decreed  a  forfeiture  of  all  rights  within  Colo- 
rado, until  payment.  On  appeal  the  Supreme  Court  of  Colorado 
affirmed  the  judgment. 

T.  Thacher  and  others,  for  plaintiff  in  error;  and  A^.  C  Miller, 
Attorney  General  of  Colorado,  contra. 

Peckham,  J.,  .  .  .  delivered  the  opinion  of  the  court. 

It  is  conceded  that  the  corporation  has  paid  all  its  indebtedness 
for  taxes  or  otherwise  to  the  State  of  Colorado,  except  the  amount 
demanded  under  the  above-mentioned  law  of  1902,  and  that  it  has 
obeyed  all  the  laws  of  the  state  with  that  exception.  It  is  urged, 
however,  upon  the  part  of  the  corporation  that,  by  its  admission 
into  the  state,  with  its  right  to  do  business  therein  by  the  paN'ment 
of  the  amount  of  money  required  for  such  purpose  under  the  then 
existing  law,  a  contract  between  the  state  and  itself  was  thereby 
made  that  it  should  be  permitted  to  remain  therein  during  the  term 
of  life  which  the  state  by  law  allowed  to  corporations  created  by  it 
(which  was  twenty  years),  without  being  again  subjected  to  fur- 
ther exactions  of  money  for  what  it  had  once  paid  for,  viz.,  the  right 
to  remain  and  transact  business  in  that  state.  .  .  . 

The  question,  aside  from  that  of  the  extent  of  the  term,  is 
whether  any  contract  between  the  state  and  the  corporation  arose 
under  these  laws  and  the  facts.  .  .  . 

The  result  of  these  statutes  was  that  the  foreign  corporation, 
upon  filing  the  proper  papers  and  paying  the  statutory  fees  and 
obtaining  the  certificate  to  that  effect  from  the  Secretary  of  State, 
obtained  the  right  to  enter  and  do  business  in  Colorado.  .  .  .  The 
right  obtained  was  a  right  to  enter  the  state  and  do  business 
therein  as  a  corporation.  It  was  also  subject  by  statute  to  the 
liabilities,  restrictions  and  duties  which  were  or  might  thereafter  be 
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imposeii  upon  domestic  corporations  of  like  character.     Domestic 
wrporations  at  that  time  had  the  right  to  a  corporate  existence  of 

twentv  vears. 

Tht^'  provisions  of  law,  e.visting  when  the  corporation  apphed 
for  leave  to  enter  the  state,  made  the  payment  required  and  re- 
eeiveii  its  ixTinit.  amounted  to  a  contract  that  the  foreign  corpora- 
tion so  iH>rmitttxI  to  come  in  the  state  and  do  business  therein, 
while  suhjected  to  all.  should  not  be  subjected  to  any  greater  liabili- 
ties, restrictions  or  duties  than  then  were  or  thereafter  might  be 
imix>sed  ui>on  domestic  corporations  of  like  character. 

A  provision  in  a  statute  of  this  nature  subjecting  a  foreign  cor- 
jwrution  to  all  the  liabilities,  etc.,  of  a  domestic  one  of  like  character 
must  mean  that  it  shall  not  be  subjected  to  any  greater  liabilities 
than  are  imiH)soil  upt)n  such  domestic  corporation.  The  power  to 
imiHJse  different  liabilities  was  with  the  state  at  the  outset.  It 
couKi  make  them  greater  or  less  than  in  case  of  a  domestic  corpora- 
tion, or  it  could  make  them  the  same.  Having  the  general  power 
to  tlo  a.s  it  plea.><ed,  when  it  enacted  that  the  foreign  corporation 
upon  coming  in  the  state  should  be  subjected  to  all  the  liabilities  of 
domestic  corporations,  it  amounted  to  the  same  thing  as  if  the 
statute  had  said  the  foreign  corporation  should  be  subjected  to  the 
same  liabilities.  In  other  words  the  Uabilities,  restrictions  and 
duties  imposed  upon  domestic  corporations  constitute  the  measure 
and  limit  of  the  liabilities,  restrictions  and  duties  which  might 
thereafter  be  imposed  upon  the  corporation  thus  admitted  to  do 
busines.s  in  the  state.  It  was  not  a  mere  license  to  come  in  the  state 
an<l  do  business  therein  upon  payment  of  a  sum  named,  liable  to  be 
revoked  or  the  sum  increased  at  the  pleasure  of  the  state,  without 
furtluT  limitation.  It  was  a  clear  contract  that  the  liabilities,  etc., 
should  be  the  same  as  the  domestic  corporation,  and  the  same  treat- 
ment in  that  regard  should  be  measured  out  to  both.  If  it  were 
desired  to  inrrea.-^e  the  liabilities  of  the  foreign,  it  could  only  be 
done  by  increasing  those  of  the  domestic,  corporation  at  the  same 
time  and  to  the  same  extent. 

Such  iM'ing  the  contract,  how  long  was  it  to  last  ?  Only  until 
the  state  chose  to  alter  it  ?  Or  was  it  to  last  for  some  definite  time, 
capable  of  bfing  ascertained  from  the  terms  of  the  statutes  as  they 
then  existed  ?  It  seems  to  us  that  the  only  limitation  imposed  is 
the  term  for  which  the  corporation  would  have  the  right  to  con- 
tinue in  the  state  as  a  corporation.  One  of  the  restrictions  as  to 
domi-stic  corporations  is  that  which  limits  its  corporate  life  to 
twenty  years,  unless  extended  as  provided  by  law.     The  same  re- 
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striction  ai)pli('S  to  the  foreign  corporaticni.  Iron  Silver  &c.  Co.  v. 
Cowie,  31  Colorado,  450.  Counsel  f(;r  the  state  concedes  that  the 
corporation  was  acUnitted  for  a  period  of  twenty  years,  but  subject 
to  the  power  of  the  state  to  tax.  Durin«?  that  time,  therefore,  the 
contract  lasts.  This  is  the  only  legitimate,  and  we  think  it  is  the 
necessary  implication  arising  from  the  statute. 

This  is  not  an  exemption  from  taxation,  it  is  simply  a  limitation 
of  the  power  to  tax  beyond  tlie  rate  of  taxation  imposed  upon  a 
domestic  corporation.  Instead  of  such  a  limitation  the  act  of 
1902,  already  referred  to,  imposes  a  tax  or  fee  nyxm  or  exacts  from 
the  foreign  corporation  double  the  amount  which  is  imposed  upon 
or  exacted  from  the  domestic  one.  The  latter  is  granted  the  right 
to  continue  to  do  business  upon  the  annual  payment  of  two  cents 
upon  each  one  tliousand  dollars  of  its  capital  stock,  while  the  former 
must  pay  four  cents  for  the  same  right.  This  cannot  be  done  while 
the  right  to  remain  exists.  It  is  a  violation  of  the  obligation  of  an 
existing  valid  contract.  Home  of  the  Friendless  v.  Rouse,  8  Wall. 
430. 

Nor  is  this  a  case  where  the  power  given  by  the  state  constitution 
to  the  general  assembly  to  alter,  amend  or  annul  a  charter  is  appli- 
cable. The  act  does  not  alter  the  charter  or  annul  or  amend  it.  It 
simply  increases  the  taxation  which  up  to  the  time  of  its  enactment 
had  been  imposed  on  all  foreign  corporations  doing  business  in  the 
state. 

A  discussion  as  to  the  name  or  nature  of  the  tax  imposed  by  the 
act  of  1902,  or  the  former  acts,  is  wholly  unimportant  with  reference 
to  the  view  we  take  of  this  case.  After  the  payment  of  the  money 
and  the  receipt  of  the  permit  to  enter  and  do  business  in  the  state 
the  corporation  could  not,  as  we  have  said,  be  thereafter  further 
taxed  than  was  the  domestic  one.  The  tax  on  the  latter  under  that 
act  is  the  same  in  substance  and  effect  as  that  upon  the  foreign  cor- 
poration, but  it  is  for  only  one-half  thereof  in  amount.  The  domes- 
tic must  pay  "  an  annual  state  corporation  license  tax,"  while  the 
foreign  corporation  must  pay  "  a  state  license  tax  "  annually.  The 
means  of  enforcing  payment  are  not  different,  and  such  means  are 
stated  in  section  66  of  the  act  of  1902. 

Whatever  be  the  name  or  nature  of  the  tax,  it  must  be  measured 
in  amount  by  the  same  rate  as  is  provided  for  the  domestic  institu- 
tion, and  if  the  latter  is  not  taxed  in  that  way  neither  can  the  state 
thus  tax  the  foreign  corporation. 

It  is  unnecessary  to  refer  to  the  many  cases  cited  by  both  j^arties 
hereto.     Some  of  them  refer  to  the  question  as  to  the  nature  of  such 
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a  tax  while  others  decide,  upon  the  facts  appearing  in  them  whether 
there'  was  a  contract  or  not.  As  already  stated,  the  name  of  the 
tax  or  its  kind  is  not  important  so  long  as  it  is  plam  that  the  act  of 
lW>  increases  the  liabilities  of  the  foreign  corporation  over  those 
wliich  obtain  in  the  case  of  the  domestic.  And  in  regard  to  the 
cast>s  of  contract,  while  the  principle  that  a  contract  may  arise 
from  a  k^islative  enactment  has  been  reiterated  times  without 
number,  it  must  always  rest  for  its  support  in  the  particular  case 
uptni  the  construction  to  be  given  the  act,  and  in  this  case  we  are 
not  great Iv  aided  by  the  former  cases  regarding  taxation  and  legis- 
lative contract.  We  may,  however,  refer  to  the  following  out  of 
many  cases,  regartling  contracts  as  to  taxation:  Miller  v.  The  State, 
1")  Wall.  478;  New  York,  Lake  Erie  &  Western  Railroad  Co.  v. 
Pennsylvania',  153  U.  S.  628;  Power,  Auditor,  v.  Detroit  &c.  Rail- 
way Co..  201  U.  S.  543.  .  .  . 

Reversed. 

Fuller,  C.  J..  Harl.\n,  Holmes,  and  Moody,  JJ.,  dissented. 


FRATERNAL  MYSTIC   CIRCLE  v.   SNYDER. 

Supreme  Court  of  the  United  States.     1913. 

[227  United  Stales,  497.]  i 

Error  to  the  Supreme  Court  of  Tennessee. 

Suit  wa.s  brought  in  the  Chancery  Court  of  Tennessee  to  enforce 
payment  of  an  insurance  policy  issued  in  1887  on  the  life  of  C.  C. 
Snyder,  who  died  in  1908.  In  1901  the  legislature  of  Tennessee 
enacted  (Acts  of  1901,  c.  141)  that  insurers  "  in  all  cases  when  a 
Io««i  o<-eurs  and  they  refuse  to  pay  the  same  within  sixty  days  after 
a  demand  .'<hall  have  been  made,  .  .  .  shall  be  liable  to  pay  the 
holder  of  said  policy,  in  addition  to  the  loss  and  interest  thereon,  a 
sum  not  exceeding  twenty-five  per  cent  on  the  liability  for  said  loss; 
Provided,  that  it  sliiill  be  made  to  appear  to  the  court  or  jury 
tr>-ing  the  case  that  the  refusal  to  pay  said  loss  was  not  in  good 
faith,  and  that  sueh  failure  to  pay  inflicted  additional  expense,  loss 
or  injur>'  ui)on  the  holder;  .  .  .  and,  provided,  further,  that  such 

'  A  ntatcment  ha.s  been  framed  upon  the  opinion.  —  Ed. 
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additional  liability  within  the  limit  prcscrilK'd  shall,  in  the  dis- 
cretion of  the  court  or  jury,  ...  be  measured  by  the  additional 
expense,  loss  and  injury  thus  entailed."  The  statute  further 
enacted  that  if  "  it  shall  be  made  clear  .  .  .  that  the  action  of  said 
policy  holder  in  bringing  said  suit  was  not  in  good  faith,  and 
recovery  .  .  .  shall  not  be  had,  said  policy  holder  shall  be  liable  to 
such  insurance  companies,  corporations,  firms  or  persons  in  a  sum 
not  exceeding  twenty-five  per  cent  of  the  amount  of  the  loss 
claimed  under  said  policy;  Provided,  that  such  liability,  within 
the  limits  prescribed,  shall,  in  the  discretion  of  the  court  or  jury, 
...  be  measured  by  the  additional  expense,  loss  or  injury  in- 
flicted ...  by  reason  of  such  suit."  The  court  gave  judgment 
for  the  hokler  of  the  policy,  and,  finding  that  the  refusal  to  pay  had 
not  been  in  good  faith,  added  to  the  recovery  twenty-five  per  cent, 
in  accordance  with  the  statute,  as  "  reasonable  compensation  and 
reimbursement  "  for  the  "  additional  loss,  expense  and  injury." 
The  Supreme  Court  of  Tennessee  affirmed  the  judgment  (122  Tenn. 
248).. 

F.  Zimmerman,  for  plaintiff  in  error;  and  J.  B.  Sizer  and  Robert 
Pritchard,  contra. 

Hughes,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  contention  is  that  the  provision  for  added  liability  placed  a 
burden  upon  the  assertion  of  the  rights  which  the  contract  secured 
and  thus  in  effect  changed  the  contract  by  allowing  a  recovery  to 
which  the  parties  had  not  agreed  and  which  was  not  sanctioned  by 
the  law  as  it  existed  at  the  time  the  contract  was  made.  Bronson 
V.  Kinzie,  1  How.  311,  317;  Barnitz  v.  Beverly,  163  U.  S.  118; 
Bedford?;.  Eastern  Building  &  Loan  Ass'n,  181  U.  S.  227;  Oshkosh 
Water  Works  Co.  v.  Oshkosh,  187  U.  S.  437,  439.  It  is  pointed  out 
that  in  the  cases  in  which  statutes  have  been  sustained  providing 
for  the  addition  to  the  recovery  of  attorney's  fees  or  damages,  or 
penalties,  the  question  arose  under  the  Fourteenth  Amendment, 
and  that,  so  far  as  they  applied  to  suits  upon  contracts,  the  latter 
had  been  made  after  the  enactments.  Atchison,  T.  &  S.  F.  R.  R. 
Co.  V.  Matthews,  174  U.  S.  96;  Fidelity  Mutual  Life  Ass'n  v. 
Mettler,  185  U.  S.  308,  322;  Iowa  Life  Insurance  Co.  v.  Le\Ais,  187 
U.  S.  335,  355;  Farmers'  <fec.  Insurance  Co.  v.  Dobney,  189  U.  S. 
301,  304,  305;  Seaboard  Air  Line  Railway  v.  Seegers,  207  U.  S. 
73;  Yazoo  &  Miss.  Valley  R.  R.  Co.  v.  Jackson  Vinegar  Co.,  226 
U.  S.  217. 

What,  then,  is  the  effect  of  the  statute  Avith  respect  to  pre-existing 
contracts  ?      It  is  at  once  apparent  that  it  does  not  purjiort  to 
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aflfcH^t  the  obligation  of  the  contract  in  any  way.  It  does  not 
attempt  to  change  or  to  remler  nugatory  any  of  the  terms  or  condi- 
tions of  the  pohcy  of  insurance,  or  to  reheve  the  insured  from 
coniphance  with  any  stipuhUion  it  contained.  It  does  not  seek 
to  give  a  riglit  of  action  wliere  none  would  otherwise  exist  or  to 
deprive  the  company  of  any  defense  it  might  have.  If  the  com- 
piujy  is  not  liable  accorcling  to  its  contract,  it  is  not  required  to  pay. 
Nor  does  the  statute  permit  a  recovery  of  expenses  or  added 
damages  as  a  mere  consequence  of  success  in  the  suit.  The  ques- 
tion whether  the  state  may  so  provide  as  to  prior  contracts  is  not 
l)efore  us,  and  we  ex])ress  no  opinion  upon  it. 

The  statute  is  aimed  not  at  the  rights  secured  by  the  contract 
but  at  dishonest  methods  employed  to  defeat  them.  The  addi- 
tional liability  is  attached  to  bad  faith  alone.  This  is  the  necessary 
effect  of  the  proviso.  It  is  only  when  it  is  "  made  to  appear  to  the 
court  or  jury  trying  the  case  that  the  refusal  to  pay  said  loss  was 
not  in  g<H)d  faith  "  that  the  added  recovery  may  be  had.  It  must 
also  a|)i)ear  that  such  refusal  inflicted  "  additional  expense,  loss  or 
injury  "  upon  the  policy  holder,  and  it  is  this  further  expense,  loss 
or  injury  that  mea.sures  the  amount  to  be  allowed,  which  is  not  to 
exceed  twt-nty-five  per  cent  of  the  hability  on  the  pohcy. 

It  cannot  be  said  that  this  effort  to  give  indemnity  for  the 
injuries  which  would  be  sustained  through  perverse  methods  and 
through  an  abuse  of  the  privileges  accorded  to  honest  litigants 
imix>se<I  a  burden  upon  the  enforcement  of  the  contract.  Neither 
the  contract,  nor  the  existing  law  which  entered  into  it,  contem- 
plate<l  contests  promoted  in  bad  faith  or  justified  the  infliction  of 
loss  by  such  means.  The  state  was  entitled  at  all  times  to  take 
projx'r  measures  to  prevent  the  perversion  of  its  legal  machinery, 
and  there  was  no  denial  or  burdening  in  any  proper  sense,  of  the 
existing  remedies  applicable  to  the  contract  by  the  demand  that 
they  \)e  availed  of  bona  fide.  .  .  . 

Judgment  affirmed. 


CHAPTER  11. 

EX  POST  FACTO  LAWS. 

CALDER  unci  Wife  v.  BULL  and  Wife. 
Supreme  Court  of  the  United  States.     1798. 

[3  Dallas,  38G.] 

In  error  from  the  State  of  Connecticut.  The  cause  was  argued 
at  the  last  term  (in. the  absence  of  the  Chief  Justice ')  and  now 
the  court  deUvered  their  opinions  seriatim. 

Chase,  J.  The  decision  of  one  question  determines  (in  my 
opinion)  the  present  dispute.  I  shall,  therefore,  state  from  the 
record  no  more  of  the  case,  than  I  think  necessary  for  the  considera- 
tion of  that  question  only. 

The  Legislature  of  Connecticut,  on  the  2d  Thursday  of  May 

1795,  passed  a  resolution  or  law,  which,  for  the  reasons  assigned, 

set  aside  a  decree  of  the  court  of  Probate  for  Hartford,  on  the  21st  of 

March  1793,  which  decree  disapproved  of  the  will  of   Normand 

Morrison  (the  grandson)  made  the  21st  of  August  1779,  and  refused 

to  record  the  said  will ;  and  granted  a  new  hearing  by  the  said  Court 

of  Probate,  with  liberty  of  appeal  therefrom,  in  six  months.      A 

new  hearing  was  had,  in  virtue  of  this  resolution,  or  law,  before  the 

said  Court  of  Probate,  who,  on  the  27th  of  July  1795,  approved  the 

said  will,  and  ordered  it  to  be  recorded.     At  August  1795,  appeal 

was  then  had  to  the  superior  court  at  Hartford,  who  at  February 

term  1796,  affirmed  the  decree  of  the  Court  of  Probate.      Appeal 

was  had  to  the  Supreme  Court  of  Errors  of  Connecticut,  who,  in 

June  1796,  adjudged,  that  there  were  no  errors.      More  than  18 

months  clasped  from  the  decree  of  the  Court  of  Probate  (on  the 

1st  of  March  1793)  and  thereby  Caleb  Bull  and  wife  were  barred 

of  all  right  of  appeal,  by  a  statute  of  Connecticut.     There  was  no 

law  of  that  state  whereby  a  new  hearing,  or  trial,  before  the  said 

Court  of  Probate  might  be  obtained.     Calder  and  wife  claim  the 

premises  in  question,  in  right  of  his  ^^^fe,  as  heiress  of  N.  Morrison, 

physician;  Bull  and  wife  claim  under  the  will  of  N.  Morrison,  the 

grandson. 

1  Hon.  Oliveu  Ellsworth.  —  Ed. 
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The  counsel  for  the  plaintiffs  in  error,  contend,  that  the  said 
resolution  or  law  of  the  Legislature  of  Connecticut,  granting  a  new 
hearing  in  the  aUive  case,  is  an  ex  post  facto  law,  prohibited  by  the 
Coostitutiun  of  the  United  States;  that  any  law  of  the  federal 
government,  or  any  of  the  state  governments,  contrary  to  the 
Constitution  of  the  United  States,  is  void;  and  that  this  court 
possesses  the  power  to  declare  such  law  void.  .  .  . 

The  effect  of  the  resolution  or  law  of  Connecticut,  above  stated, 
is  to  revise  a  decision  of  one  of  its  inferior  courts,  called  the  Court 
of  Probate  for  Hartford,  and  to  direct  a  new  hearing  of  the  case 
by  the  same  Court  of  Probate,  that  passed  the  decree  against  the 
will  of  Normand  Morrison.  By  the  existing  law  of  Connecticut  a 
right  to  recover  certain  property  had  vested  in  Calder  and  wife 
(the  appellants)  in  consequence  of  a  decision  of  a  court  of  justice, 
l>ut.  in  virtue  of  a  subsequent  resolution  or  law,  and  the  new  hear- 
ing thereof,  and  the  decision  in  consequence,  this  right  to  recover 
certain  property  was  divested,  and  the  right  to  the  property 
dt-clared  to  be  in  Bull  and  wife,  the  appellees.  The  sole  inquiry 
is.  whether  this  resolution  or  law  of  Connecticut,  having  such 
operation,  is  an  ex  post  facto  law,  within  the  prohibition  of  the 
fetleral  Constitution. 

Whether  the  legislature  of  any  of  the  states  can  revise  and 
correct  l)y  law,  a  decision  of  any  of  its  courts  of  justice,  although 
not  prohibited  by  the  constitution  of  the  state,  is  a  question  of 
ver>'  great  importance,  and  not  necessary  now  to  be  determined; 
l)ocause  the  resolution  or  law  in  question  does  not  go  so  far.  .  .  . 

All  the  restrictions  contained  in  the  Constitution  of  the  United 
States  on  the  power  of  the  state  legislatures,  were  provided  in 
favor  of  the  authority  of  the  federal  goverrmient.  The  prohibi- 
tion against  their  making  any  ex  post  facto  laws  was  introduced  for 
greater  caution,  and  very  probably  arose  from  the  knowledge,  that 
the  Parliament  of  Great  Britain  claimed  and  exercised  a  power  to 
pass  .such  laws,  under  the  denomination  of  bills  of  attainder,  or 
bilU  of  pains  and  penalties;  the  first  inflicting  capital,  and  the 
other  les-s  punishment.  These  acts  were  legislative  judgments; 
and  an  exercise  of  judicial  power.  Sometimes  they  respected  the 
crime,  by  declaring  acts  to  be  treason,  which  were  not  treason, 
when  committed;*  at  other  times,  they  violated  the  rules  of 
evidence  (to  supply  a  deficiency  of  legal  proof)  by  admitting  one 
witness,  when  the  existing  law  required  two;  by  receiving  evidence 
without  oath;   or  the  oath  of  the  wife  against  the  husband;    or 

•  The  ca.so  of  tho  Earl  of  Strafford,  in  1641.  —  Rep. 


CALDER   V.    BULL.  427 

other  testimony,  which  the  courts  of  justice  would  not  admit;  ' 
at  other  times  they  inflicted  punisiiments,  where  the  party  was  not, 
by  law,  hable  to  any  punishment ;  ^  and  in  other  cases,  they  inflicted 
greater  punishment,  than  the  law  annexed  to  the  offease.*  The 
ground  for  the  exercise  of  such  legislative  power  was  this,  that  the 
safety  of  the  kingdom  depended  on  the  death,  or  other  punish- 
ment, of  the  offender:  as  if  traitors,  when  discovered,  could  be  so 
formidable,  or  the  government  so  insecure!  \\'ith  very  few 
exceptions,  the  advocates  of  such  laws  were  stimulated  by  ambi- 
tion, or  personal  resentment,  and  vindictive  malice.  To  prevent 
such,  and  similiar,  acts  of  violence  and  injustice,  I  believe,  the 
federal  and  state  legislatures  were  prohibited  from  passing  any 
bill  of  attainder;   or  any  ex  post  facto  law.  .  .  . 

It  may  be  remembered,  that  the  legislatures  of  several  of  the 
states,  to  wit,  Massachusetts,  Pennsylvania,  Delaware,  Maryland, 
and  North  and  South  Carolina,  are  expressly  prohibited,  by  their 
state  constitutions,  from  passing  any  ex  post  facto  law. 

I  shall  endeavor  to  show  what  law  is  to  be  considered  an  ex  post 
facto  law,  within  the  words  and  meaning  of  the  prohibition  in  the 
federal  Constitution.  The  prohibition,  "  that  no  state  shall  pass 
any  ex  post  facto  law,"  necessarily  requires  some  explanation;  for, 
naked  and  without  explanation,  it  is  unintelligible,  and  means 
nothing.  Literally,  it  is  only  that  a  law  shall  not  be  passed  con- 
cerning, and  after  the  fact,  or  thing  done,  or  action  committed. 
I  would  ask,  what  fact;  of  what  nature,  or  kind;  and  by  whom 
done  ?  That  Charles  1st,  king  of  England,  was  beheaded;  that 
Oliver  Cromwell  was  Protector  of  England;  that  Louis  16th  late 
King  of  France,  was  guillotined;  are  all  facts,  that  have  happened; 
but  it  would  be  nonsense  to  suppose,  that  the  states  were  prohibited 
from  making  any  law  after  either  of  these  events,  and  with  reference 
thereto.  The  prohibition,  in  the  letter,  is  not  to  pass  any  law  con- 
cerning, and  after  the  fact ;  but  the  plain  and  obvious  meaning  and 
intention  of  the  prohibition  is  this;  that  the  legislatures  of  the 
federal  states,  shall  not  pass  laws,  after  a  fact  done  by  a  subject,  or 
citizen,  which  shall  have  relation  to  such  fact,  and  shall  punish 
him  for  having  done  it.  The  prohibition  considered  in  this  light,  is 
an  additional  bulwark  in  favor  of  the  personal  security  of  the  sub- 
ject, to  protect  his  person  from  punishment   by  legislative  act 

1  The  case  of  Sir  John  Fenwick,  in  1696.  —  Rep. 

2  The  banishment  of  Lord  Clarendon,  1669  (19Ca.  2,  c.  10)  and  of  the 
Bishop  of  Atterbury,  in  1723  (9  Geo.  1,  c.  17).  —  Rbp. 

»  The  Coventry  act,  in  1670  (22  &  23  Car.  2,  c.  1).  —  Rep. 
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having  a  retrospective  operation.  I  do  not  think  it  was  inserted 
to  st-c^re  the  citizen  in  his  private  rights,  of  either  property,  or 
CDHtracts.  Tiie  jiroliibitions  not  to  make  anything  but  gold  and 
.silver  coin  a  tender  in  pa>-nient  of  debts,  and  not  to  pass  any  law 
impairing  the  obligation  of  contracts,  were  inserted  to  secure 
private  riglits;  but  tiie  restriction  not  to  pass  any  ex  post  facto 
hiw  was  to  secure  the  person  of  tlie  subject  from  injury,  or  punish- 
ment ,  in  consequence  of  such  kiw.  If  the  prohibition  against  mak- 
ing tx  post  facto  laws  was  intended  to  secure  personal  rights  from 
iH-ing  atTected,  or  injured,  by  such  laws,  and  the  prohibition  is 
sufficiently  extensive  for  that  object,  the  other  restraints,  I  have 
enumerated,  were  unnecessary,  and  therefore  improper;  for  both 
of  tiieni  are  retrospective. 

I  will  state  what  laws  I  consider  ex  post  facto  laws,  wdthin  the 
W(.r(ls  anil  the  intent  of  the  prohibition.  1st.  Every  law  that 
makes  an  action  done  before  the  passing  of  the  law,  and  which  was 
inniK-ent  wiien  done,  criminal;  and  punishes  such  action.  2d. 
Ever>'  law  that  aggravates  a  crime,  or  makes  it  greater  than  it  was 
when  committed.  3d.  Every  law  that  changes  the  punishment, 
anti  inflicts  a  greater  punishment  than  the  law  annexed  to  the 
crime  when  committed.  4th.  Every  law  that  alters  the  legal 
rules  of  evidence,  and  receives  less,  or  different,  testimony,  than 
the  law  required  at  the  time  of  the  commission  of  the  offense,  in 
order  to  convict  the  offender.  All  these,  and  similar  laws,  are 
manifestly  unjust  and  oppressive.  In  my  opinion,  the  true  dis- 
tinction is  between  ex  post  facto  laws  and  retrospective  laws. 
Ever>'  ex  post  facto  law  must  necessarily  be  retrospective;  but 
ever\'  retro.<ipective  law  is  not  an  ex  post  facto  law.  The  former, 
only,  are  prohibited.  Every  law  that  takes  away,  or  impairs, 
rights  vi>sted,  agreealily  to  existing  laws,  is  retrospective,  and  is 
generally  unjust,  and  may  be  oppressive;  and  it  is  a  good  general 
rule  that  a  law  sliould  have  no  retrospect:  but  there  are  cases  in 
which  laws  may  justl\',  and  for  the  benefit  of  the  community,  and 
al.so  of  individuals,  relate  to  a  time  antecedent  to  their  commence- 
ment; as  .statutes  of  ol)livion,  or  of  pardon.  They  are  certainly 
retrospective,  and  literally  both  concerning,  and  after,  the  facts 
committed.  But  I  do  not  consider  any  law  ex  post  facto,  within 
the  prohibition,  that  mollifies  the  rigor  of  the  criminal  law;  but 
only  thos<'  that  create,  or  aggravate,  the  crime;  or  increase  the 
puni.shment,  or  change  the  rules  of  evidence,  for  the  purpose  of 
conviction.  Every  law  that  is  to  have  an  operation  before  the 
Djuking  thereof,  a.s  to  commence  at  an  antecedent  time;  or  to  save 
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time  from  the  statute  of  limitations;  or  to  excuse  acts  which  were 
unla\\i"ui,  and  before  committed,  and  tlie  hke;  is  retrospective. 
But  such  laws  may  be  proper  or  necessary,  as  the  case  may  be. 
There  is  a  great  and  apparent  difference  between  making  an  unlaw- 
ful act  lawful;  antl  the  making  an  innocent  action  criminal,  and 
punishing  it  as  a  crime.  The  expressions  "  ex  'poat  facto  laws,"  are 
technical,  they  had  been  in  use  long  before  the  Kevolution,  and 
had  acquired  an  appropriate  meaning,  by  legislators,  lawyers,  and 
authors.  The  celebrated  and  judicious  Sir  William  Blackstone, 
in  his  commentaries,  considers  an  ex  ^iod  facto  law  precisely  in  tluj 
same  light  I  have  done.  His  opinion  is  confirmed  by  his  successor, 
Mr.  Wooddeson;  and  by  the  author  of  the  Federalist,  whom  I 
esteem  superior  to  both,  for  his  extensive  and  accurate  knowledge 
of  the  true  principles  of  government. 

I  also  rely  greatly  on  the  definition,  or  explanation  of  ex  post  facto 
laws,  as  given  by  the  Conventions  of  Massachusetts,  Maryland,  and 
North  Carolina;  in  their  several  constitutions,  or  forms  of  govern- 
ment. 

In  the  declaration  of  rights,  by  the  Convention  of  Massachusetts, 
part  1st,  sec.  24,  "  Laws  made  to  punish  actions  done  before  the 
existence  of  such  laws,  and  which  have  not  been  declared  crimes  by 
preceding  laws,  are  unjust,  &(•." 

In  the  declaration  of  riglits,  by  the  Convention  of  Marjdantl, 
art.  15th,  "  Retrospective  laws  punishing  facts  committed  before 
the  existence  of  such  laws,  and  by  them  only  declared  criminal,  are 
oppressive,  &c." 

In  the  declaration  of  rights  by  the  Convention  of  North  Carolina, 
art.  24th,  I  find  the  same  definition,  precisely  in  the  same  words, 
as  in  the  Marylp.nd  constitution. 

In  the  declaration  of  rights  by  the  Convention  of  Delaware, 
art.  11th,  the  same  definition  was  clearly  intended,  but  inaccu- 
rately expressed;  by  saying  "  laws  punishing  offenses  (instead 
of  actions,  or  facts)  committed  before  the  existence  of  such  laws, 
are  oppressive,  <fec." 

I  am  of  opinion,  that  the  fact,  contemplated  bj^  the  prohibition, 
and  not  to  be  affected  by  a  subsequent  law,  was  some  fact  to  be 
done  by  a  citizen,  or  subject.  .  .  . 

In  the  present  case,  there  is  no  fact  done  by  Bull  and  wife 
plaintiffs  in  error,  that  is  in  any  manner  affected  by  the  law  or 
resolution  of  Connecticut:  It  does  not  concern,  or  relate  to,  any 
act  done  by  them.  The  decree  of  the  Court  of  Probate  of  Hartford 
(on  the  21st  March)  in  consequence  of  which  Calder  and  wife 
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claim  a  right  to  the  property  in  question,  was  given  before  the  said 
bnv  or  resolution,  and  in  that  sense,  was  affected  and  set  aside  by  it; 
and  in  consequence  of  the  law  allowing  a  hearing  and  the  decision 
in  favor  of  the  will,  they  have  lost,  what  they  would  have  been 
enti'tletl  to,  if  the  law  or  resolution,  and  the  decision  in  consequence 
thertx)f.  had  not  been  made.  The  decree  of  the  Court  of  Probate 
is  the  only  fact,  on  which  the  law  or  resolution  operates.  In  my 
judgment  the  case  of  the  plaintiffs  in  error,  is  not  within  the  letter 
of  the  prohibition;  and,  for  the  reasons  assigned,  I  am  clearly  of 
opinion,  that  it  is  not  wthin  the  intention  of  the  prohibition;  and 
if  within  the  intention,  but  out  of  the  letter,  I  should  not,  therefore, 
consider  myself  justified  to  continue  it  within  the  prohibition,  and 
therefore  that  the  whole  was  void. 

It  was  argued  by  the  counsel  for  the  plaintiffs  in  error,  that 
the  U'gislature  of  Connecticut  had  no  constitutional  power 
to  make  the  resolution  (or  law)  in  question,  granting  a  new  hear- 
ing, itc. 

Without  giving  an  opinion,  at  this  time,  whether  this  court  has 
jurisdiction  to  decide  that  any  law  made  by  Congress,  contrary  to 
the  Constitution  of  the  United  States,  is  void;  I  am  fully  satisfied 
that  this  court  has  no  jurisdiction  to  determine  that  any  law  of  any 
state  legislature,  contrary  to  the  constitution  of  such  state,  is  void. 
Further,  if  this  court  had  such  jurisdiction,  yet  it  does  not  appear  to 
me.  that  the  resolution  (or  law)  in  question,  is  contrary  to  the 
charter  of  Connecticut,  or  its  constitution,  which  is  said  by  counsel 
to  be  composed  of  its  charter,  acts  of  assembly,  and  usages,  and 
customs.  ... 

I  l>elieve  that  but  one  instance  can  be  found  in  which  a  British 
judge  called  a  statute,  that  affected  contracts  made  before  the 
statute,  an  ex  post  facto  law;  but  the  judges  of  Great  Britain  always 
considered  penal  statutes,  that  created  crimes,  or  increased  the 
j)unishment  of  them,  as  ex  post  facto  laws. 

If  the  term  ex  post  facto  law  is  to  be  construed  to  include  and 
to  prohibit  the  enacting  any  law  after  a  fact,  it  will  greatly  restrict 
the  power  of  the  federal  and  state  legislatures;  and  the  conse- 
quences of  such  a  construction  may  not  be  foreseen. 

If  the  prohibition  to  make  no  ex  post  facto  law  extends  to  all  laws 
madf*  after  the  fact,  the  two  prohibitions,  not  to  make  anything 
but  gold  and  silver  coin  a  tender  in  payment  of  debts;  and  not  to 
pjtsM  any  law  impairing  the  obligation  or  contracts,  were  improper 
and  unnecessary. 
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It  was  further  urged,  that  if  the  provision  does  not  extend  to 
prohibit  the  making  any  law  after  a  fact,  then  all  choses  in  ar-tion; 
all  lands  by  devise;  all  personal  property  by  bequest,  or  distribu- 
tion; by  elegit;  by  execution;  by  juflgments,  particularly  on 
torts;  will  be  unprotected  from  the  legislative  power  of  the  states; 
rights  vestcxl  may  Jje  divested  at  the  will  and  pleasure  of  the  state 
legislatures;  and,  therefore,  that  the  true  construction  and  mean- 
ing of  the  ])rohibition  is,  that  the  states  pass  no  law  to  dejirive  a 
citizen  of  any  right  vested  in  him  by  existing  laws. 

It  is  not  to  be  presumed  that  the  federal  or  state  legislatures 
will  pass  laws  to  deprive  citizens  of  rights  vested  in  them  by  existing 
laws;  unless  for  the  benefit  of  the  whole  community;  antl  on 
making  full  satisfaction.  The  restraint  against  making  any  ex  post 
facto  laws  was  not  considered,  by  the  framers  of  the  Constitution,  as 
extending  to  prohibit  the  depriving  a  citizen  even  of  a  vested  right 
to  property;  or  the  provision,  "  that  private  property  should  not 
be  taken  for  public  use,  ^vithout  just  compensation,"  was  unneces- 
sary. .  .  . 

I  am  of  opinion  that  the  decree  of  the  Supreme  Court  of  Errors 
of  Connecticut  Vje  affirmed,  with  costs. 

Paterson,  J.  The  constitution  of  Connecticut  is  made  up  of 
usages,  and  it  appears  that  its  legislature  have,  from  the  beginning, 
exercised  the  power  of  granting  new  trials.  .  .  .  We  may,  in  the 
present  instance,  consider  the  Legislature  ...  as  having  acted  in 
their  customary  judicial  capacity.  .  .  .  But  as  this  view  .  .  . 
militates  against  the  plaintiffs  in  error,  their  counsel  has  contended 
for  a  reversal  of  the  judgment  on  the  ground  that  the  awarding  of  a 
new  trial  was  the  effect  of  a  legislative  act,  and  that  it  is  uncon- 
stitutional, because  an  ex  post  facto  law.  .  .  .  The  words  ex  post 
facto,  when  applied  to  a  law,  have  a  technical  meaning,  and,  in 
legal  phraseology,  refer  to  crimes,  pains,  and  penalties,  .  .  . 

I  had  an  ardent  desire  to  have  extended  the  provision  in  the 
Constitution  to  retrospective  laws  in  general.  There  is  neither 
policy  nor  safety  in  such  laws;  and,  therefore,  I  have  always  had  a 
strong  aversion  against  them.  It  may,  in  general,  be  truly 
observed  of  retrospective  laws  of  every  description,  that  they 
neither  accord  with  sound  legislation,  nor  the  fundamental  prin- 
ciples of  the  social  compact.  But  on  full  consideration,  I  am  con- 
vinced, that  ex  post  facto  laws  must  be  limited  in  the  manner 
already  expressed;  they  must  be  taken  in  their  technical,  which 
is  also  their  common  and  general,  acceptation,  and  are  not  to  be 
understood  in  their  literal  sense. 
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Iredell,  J.  .  .  .  .  ,  •  ,    i 

It  has  iH^'n  the  poHcy  of  all  the  American  states,  which  have, 
imUviilually,  framed  their  state  constitutions  since  the  revolution, 
anil  of  the  ptn^ple  of  the  United  States,  when  they  framed  the 
fetleral  Constitution,  to  define  with  precision  the  objects  of  the 
U^i^lative  power,  and  to  restrain  its  exercise  ^vithin  marked  and 
set  t  lid  lH>uiularies.  If  any  act  of  Congress,  or  of  the  legislature  of  a 
state,  violates  those  constitutional  provisions,  it  is  unquestionably 
void;'  though,  I  admit,  that  as  the  authority  to  declare  it  void  is  of 
a  delicate  and  awful  nature,  the  court  will  never  resort  to  that 
authority,  but  in  a  clear  and  urgent  case.  If,  on  the  other  hand, 
the  legislature  of  the  Union,  or  the  legislature  of  any  member  of 
the  Union,  shall  pass  a  law,  within  the  general  scope  of  their 
constitutional  power,  the  court  cannot  pronounce  it  to  be  void, 
merely  because  it  is,  in  their  judgment,  contrary  to  the  principles 
of  natural  justice.  The  ideas  of  natural  justice  are  regulated  by 
no  fixetl  standard:  the  ablest  and  the  purest  men  have  differed 
u{H)n  the  subject;  and  all  that  the  court  could  properly  say,  in 
such  an  event,  would  be,  that  the  legislature  (possessed  of  an  equal 
right  of  opinion)  had  passed  an  act  which,  in  the  opinion  of  the 
judges,  was  inconsistent  with  the  abstract  principles  of  natural 
justice.  There  are  then  but  two  lights,  in  which  the  subject  can  be 
viewed:  1st.  If  the  legislature  pursue  the  authority  delegated  to 
them,  their  acts  are  valid.  2d.  If  they  transgress  the  boundaries 
of  that  authority,  their  acts  are  invalid.  In  the  former  case,  they 
exercise  the  discretion  vested  in  them  by  the  people,  to  whom  alone 
they  are  responsible  for  the  faithful  discharge  of  their  trust:  but 
in  the  latter  case,  they  violate  a  fundamental  law,  which  must  be 
our  guide,  whenever  we  are  called  upon  as  judges  to  determine  the 
validity  of  a  legi.slative  act.  .  .  . 

The  act  or  resolution  of  the  Legislature  of  Connecticut  cannot  be 
r«'gard<'d  a.s  an  ex  post  facto  law;  for  the  true  construction  of  the 
I)roliil»ition  extends  to  criminal,  not  to  civil,  cases.  .  .  . 

In  the  present  instance  the  objection  does  not  arise:  Because, 
l.st,  if  the  act  of  the  Legislature  of  Connecticut  was  a  judicial  act, 
it  is  not  vN-ithin  the  words  of  the  Constitution;  and  2d  even  if  it 
was  a  legislative  act,  it  is  not  within  the  meaning  of  the  prohibition. 

CrsHiNfi,  J.  The  case  appears  to  me  to  be  clear  of  all  difficulty, 
taken  either  way.  If  the  act  is  a  judicial  act,  it  is  not  touched  by 
the  federal  Constitution:  and  if  it  is  a  legislative  act,  it  is  main- 
taineii  and  justified  by  the  ancient  and  uniform  practice  of  the 
State  of  Connecticut.  Judgment  affirmed. 
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Ex  parte  GARLAND. 

Supreme  Court  of  the  United  States.     18(37. 

[4  Wallace,  333.]  ^ 

Garland  petitioned  the  Supreme  Court  of  the  United  States  to 
be  permitted  to  continue?  to  pnictise  as  an  attorney  and  eoun.sellor 
of  tliat  court  without  taking  the  oatii  reciu'.red  by  the  act  of  Con- 
gress of  January  24,  18G5  (13  U.  S.  Stat,  at  Large,  424).  At 
December  Term,  1800,  wiicn  he  was  originally  admitted  to  the  bar 
of  tiie  court,  the  rule  was  as  follows:  "  It  .shall  be  requisite  to  the 
admission  of  attorneys  and  counsellors  to  practise  in  this  court, 
that  they  shall  have  been  such  for  three  years  past  in  the  Supreme 
Courts  of  the  states  to  which  they  respectively  belong,  and  that 
their  private  and  professional  character  shall  appear  to  be  fair. 
They  shall  respectively  take  the  following  oath  or  affirmation,  viz. : 
'  I,  A.  B.,  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I 
will  demean  myself  as  an  attorney  and  counsellor  of  this  court, 
ui^rightly,  and  according  to  law,  and  that  I  will  support  the  Con- 
stitution of  the  United  States.'  "  In  March,  1865,  the  rule  was 
changed  by  adding  a  requirement  of  an  oath  in  conformity  with  the 
act  of  1865,  which  act  provided  that  no  person  should  be  admitted 
to  the  bar  of  that  court,  or  should  be  allowed  to  appear  and  be 
heard  therein  by  virtue  of  previous  admission,  unless  he  should 
take  oath  as  follows:  "  that  I  have  never  voluntarily  borne  arms 
against  the  United  States  since  I  have  been  a  citizen  thereof; 
that  I  have  voluntarily  given  no  aid,  countenance,  counsel,  or 
encouragement  to  persons  engaged  in  armed  hostility  thereto; 
tliat  I  have  neither  sought  nor  accepted,  nor  attempted  to  exercise 
the  functions  of  any  office  whatever,  under  any  authority  or  pre- 
tended authority  in  hostility  to  the  United  States;  that  I  have 
not  yielded  a  voluntary  support  to  any  pretended  government, 
authority,  power,  or  constitution  within  the  United  States,  hostile 
or  inimical  thereto.  And  .  .  .  that,  to  the  best  of  my  knowledge 
and  al)ility,  I  will  support  and  defend  the  Constitution  of  the 
United  States  against  all  enemies,  foreign  and  domestic."  The 
petitioner  had  represented  Arkansas  in  the  House  of  Representa- 
tives of  the  Confederate  States  and  in  the  Senate;  but  in  July, 
1865,  he  had  received  and  accepted  from  the  President  of  the 
United  States  "  full  pardon  and  amnesty  for  all  offenses  .  .  . 
arising  from  participation,  direct  or  imphed,  in  the  said  Rebellion." 

*  The  reporter's  statomont  has  not  been  reprinted.  —  Ed. 
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Ra^niy  Johnson,  M.  H.  Carpenter,  and  R.  H    Marr,  for  peti- 
tioner, who  filed  a  brief  pro  se:   and  5p.e^  and  Stanhery,  contra, 

for  the  United  States. 

FiKLD  J.,  delivered  the  opinion  of  the  court.  .  .  . 

He  re^'ts  his  ai^pH^'ation  principally  upon  two  grounds: 

Nt.  That  the  act  of  January  24th,  1865,  so  far  as  it  affects  his 
<fitus  in  the  court,  is  unconstitutional  and  void;  and, 

'>il  That,  if  the  act  be  constitutional,  he  is  released  from  com- 
pliance with'  its  provisions  by  the  pardon  of  the  President.  .  .  . 

The  statute  is  directed  against  parties  who  have  offended  in  any 
of  the  particulars  embraced  by  these  clauses.  And  its  object  is  to 
exclude  them  from  tiie  profession  of  the  law,  or  at  least  from  its 
practice  in  the  courts  of  the  United  States.  As  the  oath  pre- 
scribed cannot  be  taken  by  these  parties,  the  act,  as  against  them, 
operates  as  a  legislative  decree  of  perpetual  exclusion.  And 
exclusion  from  any  of  the  professions  or  any  of  the  ordinary  avoca- 
tions of  life  for  past  conduct  can  be  regarded  in  no  other  hght  than 
as  punishment  for  such  conduct.  The  exaction  of  the  oath  is  the 
motle  provided  for  ascertaining  the  parties  upon  whom  the  act  is 
intended  to  ojierate,  and  instead  of  lessening,  increases  its  objec- 
tionable character.  All  enactments  of  this  kind  partake  of  the 
nature  of  bills  of  pains  and  penalties,  and  are  subject  to  the  con- 
stitutional inhibition  against  the  passage  of  bills  of  attainder,  under 
which  general  designation  they  are  included. 

In  the  exclusion  which  the  statute  adjudges  it  imposes  a  punish- 
ment for  some  of  the  acts  specified  which  were  not  punishable  at 
the  time  they  were  committed;  and  for  other  of  the  acts  it  adds  a 
new  punishment  to  that  before  prescribed,  and  it  is  thus  brought 
within  the  further  inhibition  of  the  Constitution  against  the 
paviage  of  ancx/joN^/ac^o  law.  .  .  . 

The  profession  of  an  attorney  and  counsellor  is  not  like  an 
office  created  by  an  act  of  Congress,  which  depends  for  its  con- 
tinuance, its  powers,  and  its  emoluments  upon  the  will  of  its 
creator,  and  the  possession  of  which  may  be  burdened  with  any 
ron<  lit  ions  not  prohibited  by  the  Constitution.  Attorneys  and 
counsellors  are  not  officers  of  the  United  States;  they  are  not 
electetl  or  appointed  in  the  manner  prescribed  by  the  Constitution 
for  the  election  and  ai)pointment  of  such  officers.  They  are  officers 
of  the  court,  admitted  as  such  by  its  order,  upon  evidence  of  their 
pt>s(*etwinj5  sufficient  legal  learning  and  fair  private  character. 
It  ha«  Ix-en  the  general  practice  in  this  country  to  obtain  this 
evidence  by  an  examination  of  the  parties.     In  this  court  the  fact 
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of  the  admission  of  such  officers  in  the  highest  court  of  the  states  to 
which  they  respectively  belong,  for  three  years  preceding  their 
apphcation,  is  regarded  as  sufficient  evidence  of  the  possession  of 
the  reciuisite  legal  learning,  and  the  statement  of  counsel  moving 
their  admission  sufficient  evidence  that  their  private  and  jjrofes- 
sional  character  is  fair.  The  order  of  admission  is  the  judgment 
of  the  court  that  the  parties  possess  the  reciuisite  qualifications  as 
attorneys  and  counsellors,  and  are  entitled  to  appear  as  such  and 
conduct  causes  therein.  From  its  entry  the  parties  become 
officers  of  the  court,  and  are  responsil)le  to  it  for  professional  mis- 
conduct. They  hold  their  office  during  good  behavior,  and  can 
only  be  deprived  of  it  for  misconduct  ascertained  and  declared  by 
the  judgment  of  the  court  after  opportunity  to  be  heard  has  been 
afforded.  Ex  parte  Heyfron,  7  Howard,  Mississippi,  127;  Fletcher 
V.  Daingerfield,  20  Cafifornia,  430.  Their  achnission  or  their 
exclusion  is  not  the  exercise  of  a  mere  ministerial  power.  It  is  the 
exercise  of  judicial  power.  .  .  . 

The  attorney  and  counsellor  being,  by  the  solemn  judicial  act 
of  the  court,  clothed  with  his  office,  does  not  hold  it  as  a  matter  of 
grace  and  favor.  The  right  which  it  confers  upon  him  to  appear 
for  suitors,  and  to  argue  causes,  is  something  more  than  a  mere 
indulgence,  revocable  at  the  pleasure  of  the  court,  or  at  the  com- 
mand of  the  legislature.  It  is  a  right  of  which  he  can  only  be 
deprived  by  the  judgment  of  the  court,  for  moral  or  professional 
delinquency. 

The  legislature  may  undoubtedly  prescribe  quaUfications  for  the 
office,  to  which  he  must  conform,  as  it  may,  where  it  has  exclusive 
jurisdiction,  prescribe  qualifications  for  the  pursuit  of  any  of  the 
ordinary  avocations  of  life.  The  question,  in  this  case,  is  not  as 
to  the  power  of  Congress  to  prescribe  qualifications,  but  whether 
that  power  has  been  exercised  as  a  means  for  the  infliction  of  pun- 
ishment, against  the  prohibition  of  the  Constitution.  That  this 
result  cannot  be  effected  indirectly  by  a  state  under  the  form  of 
creating  qualifications  we  have  held  in  the  case  of  Cummings  v.  The 
State  of  Missouri,  and  the  reasoning  by  which  that  conclusion  was 
reached  appUes  equally  to  similar  action  on  the  part  of  Congress. 

This  view  is  strengthened  by  a  consideration  of  the  effect  of  the 
pardon  produced  by  the  petitioner,  and  the  nature  of  the  pardoning 
power  of  the  President. 

The  Constitution  provides  that  the  President  "  shall  have  power 
to  grant  reprieves  and  pardons  for  offenses  against  the  United 
States,  except  in  cases  of  impeachment."     Art.  II.,  sect.  2.  .  .  . 
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^uch  being  the  case,  the  inquiry  arises  as  to  the  effect  and  opera- 
tion of  a  pardon,  and  on  this  point  all  the  authorities  concur.  A 
mrdon  roai-lios  hotli  the  punishment  prescribed  for  the  offense  and 
the  guilt  of  the  offender ;  and  when  the  pardon  is  full,  it  releases  the 
nuni^^hnient  and  blots  out  of  existence  the  guilt,  so  that  m  the  eye 
of  tlu-  hiw  the  offender  is  as  innocent  as  if  he  had  never  committed 
the  offense.  If  granted  before  conviction,  it  prevents  any  of  the 
ptMialties  and  disabilities  consequent  upon  conviction  from  attach- 
ing- if  granted  after  con\nction,  it  removes  the  penalties  and  dis- 
abihties.  and  restores  him  to  all  his  civil  rights;  it  makes  him,  as  it 
were,  a  new  man,  and  gives  him  a  new  credit  and  capacity. 

There  is  only  this  limitation  to  its  operation:  it  does  not  restore 
offices  forfeited,  or  property  or  interests  vested  in  others  in  conse- 
quence of  the  conviction  and  judgment.  4  Blackstone's  Com- 
mentaries, 402;  6  Bacon's  Abridgment,  tit.  Pardon;  Hawkins, 
UH)k  2,  c.  37,  §§  34  and  54. 

The  pardon  produced  by  the  petitioner  is  a  full  pardon  "  for  all 
offenses  by  him  committed,  arising  from  participation,  direct  or 
implied,  in  the  Rebellion,"  and  is  subject  to  certain  conditions 
which  have  been  complied  wnth.  The  effect  of  this  pardon  is  to 
relieve  the  petitioner  from  all  penalties  and  disabilities  attached 
to  the  offense  of  treason,  committed  by  his  participation  in  the 
Rj'lM'Uion.  So  far  as  that  offense  is  concerned,  he  is  thus  placed 
Inwond  the  reach  of  punishment  of  any  kind.  But  to  exclude  him, 
by  reiuson  of  that  offense,  from  continuing  in  the  enjoyment  of  a 
previously  acquired  right,  is  to  enforce  a  punishment  for  that  of- 
fense notwithstanding  the  pardon.  If  such  exclusion  can  be 
effected  by  the  exaction  of  an  expurgatory  oath  covering  the 
offense,  the  pardon  may  be  avoided,  and  that  accomphshed 
indirectly  which  cannot  be  reached  by  direct  legislation.  It  is  not 
within  the  constitutional  power  of  Congress  thus  to  inflict  punish- 
ment !)eyond  the  reach  of  executive  clemency.  From  the  petitioner, 
therefore,  the  oath  required  by  the  act  of  January  24th,  1865, 
could  not  be  exacted,  even  if  that  act  were  not  subject  to  any  other 
objection  than  the  one  thus  stated. 

It  follows,  from  the  views  expressed,  that  the  prayer  of  the 
petitioner  must  be  granted.  .  .  .  And  it  is  as  ordered.^ 

MiLi.KK.  J.,  on  behalf  of  himself  and  Chase,  C.  J.,  and  Swayne 
and  Davis,  .IJ.,    .  .  .  dissenting.  .  .  . 

•  S<H«  Cumininfpi  v.  Missouri,  4  Wall.  277  (1867);  and  Pierce  v.  Carskadon, 
10  Wall.  234  (1873). —  Ed. 
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GUT  V.   THE  STATE. 
Supreme  Court  of  the  United  States.     1870. 

[9  Wallace,  3.").] 

Error  to  the  Supreme  Court  of  Minnesota.  The  case  was  thus: 
A  statute  of  Minnesota,  in  force  in  1800,  required  tliat  criminal 
causes  should  he  tried  in  the  county  where  the  offenses  were  com- 
mitted. The  offense  charfred  against  the  defendant  was  committed 
in  December  of  that  year,  in  the  county  of  Brown,  in  that  state. 
At  that  time  four  other  counties,  which  were  unorganized,  were 
attached  to  Brown  County  for  judicial  purposes.  On  the  9th  of 
March,  1807,  a  statute  was  passed  by  the  legislature  of  the  state 
authorizing  the  judge  of  the  District  Court,  in  cases  where  one  or 
more  counties  were  attached  to  another  county  for  judicial  pur- 
poses, to  order,  whenever  he  should  consider  it  to  be  in  furtherance 
of  justice,  or  for  the  public  convenience,  that  the  place  of  holding 
the  court  should  be  changed  from  the  county  then  designated  by 
law  to  one  of  the  other  counties  thus  attached. 

Under  this  act  the  judge  of  the  district  embracing  Brown  County 
ordered  that  the  place  of  holding  the  court  should  be  changed  from 
that  county  to  the  county  of  Redwood,  within  the  same  district, 
and  the  change  was  accordingly  made.  The  court  subsequently 
held  its  sessions  in  Redwood  County,  where  the  defendant,  in 
September,  1867,  was  indicted  for  murder  in  the  first  degree.  The 
plea  of  not  guilty  having  been  interposed  the  case  was  transferred, 
on  his  motion,  to  Nicollet  County,  in  an  adjoining  district,  where  he 
was  tried,  convicted,  and  sentenced.  On  appeal  to  the  Supreme 
Court  of  the  state  the  judgment  was  affirmed,  and  the  case  was 
now  brought  to  this  court  under  the  25th  section  of  the  Judiciary 
Act. 

E.  M.  Wilson,  for  plaintiff  in  error,  contended  .  .  .  that  the 
act  .  .  .  under  which  the  court  was  held  in  Redwood  County,  and 
the  grand  jury  were  summoned,  was  unconstitutional  so  far  as  it 
authorized  an  indictment  or  trial  there  of  an  offense  previously 
committed  in  Brown  County;  that  it  was  in  effect  an  ex  post  facto 
law,  and,  therefore,  within  the  inhibition  of  the  federal  Con- 
stitution. 

F.  R.  E.  Cornell,  Attorney-General  of  Minnesota,  contra. 
Field,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 

court,  as  follows: 
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The  objection  to  the  act  of  Minnesota,  if  there  be  any,  does  not 
rest  on  the  ground  that  it  is  an  ex  post  facto  law,  and,  therefore, 
within  the  inhibition  of  the  federal  Constitution.  It  must  rest, 
if  it  has  any  force,  upon  that  provision  of  the  state  constitution 
which  dechires  that,  ^' in  all  criminal  prosecutions,  the  accused 
^hall  enjov  the  right  to  a  speedy  and  public  trial  by  an  impartial 
jury  of  tlie  countv  or  district  wherein  the  crime  shall  have  been 
committeil,  which  county  or  district  shall  have  been  previously 
ascertained  by  law."  But  the  Supreme  Court  of  the  state  has 
iu'Ui  that  the  act  in  question  is  not  in  conflict  with  this  provision; 
that  the  act  does  not  change  the  district,  but  merely  the  place  of 
trial  in  the  district,  which  is  not  forbidden.  And  it  appears  that 
jurors  for  the  trial  of  criminal  offenses  committed  in  one  of  the 
counties  of  the  several  attached  together  for  judicial  purposes,  are 
chosen  from  all  the  counties;  and  that  this  was  the  law  before,  as 
it  hius  been  since  the  passage  of  the  act  which  is  the  subject  of 
complaint.  Therefore  the  defendant,  had  he  not  secured,  by  his 
own  motion,  a  change  of  venue,  would  have  had  a  jury  of  the  dis- 
trict in  which  the  crime  was  committed,  and  which  district  was 
previously  ascertained  by  law. 

The  ruling  of  the  state  court  is  conclusive  upon  this  court,  upon 
the  i>oint  that  the  law  in  question  does  not  violate  the  constitu- 
tional provision  cited.  Randall  v.  Brigham,  7  Wallace,  541; 
Provident  Institution  r.  Massachusetts,  6  id.  630. 

Undoubtedly  the  provision  securing  to  the  accused  a  pubHc 
trial  within  the  county  or  district  in  which  the  offense  is  committed 
is  of  the  highest  importance.  It  prevents  the  possibility  of  sending 
him  for  trial  to  a  remote  district,  at  a  distance  from  friends,  among 
.»?trang»'rs.  and  perhaps  parties  animated  by  prejudices  of  a  personal 
or  partisan  character;  but  its  enforcement  in  cases  arising  under 
state  laws  is  not  a  matter  within  the  jurisdiction  of  the  federal 
courts. 

A  law  changing  tlic  place  of  trial  from  one  county  to  another 
county  in  the  same  district,  or  even  to  a  different  district  from  that 
in  which  the  offense  was  committed,  or  the  indictment  found,  is 
not  an  ex  post  facto  law,  though  passed  subsequent  to  the  commis- 
sion of  the  offen.se  or  the  finding  of  the  indictment.  An  ex  post 
facto  law  does  not  involve,  in  any  of  its  definitions,  a  change  of  the 
pluc«'  of  trial  of  an  alleged  offense  after  its  commission.  It  is 
defined  by  Chief  Justice  Marshall,  in  Fletcher  v.  Peck,  6  Cranch, 
138,  to  1k!  a  law,  "  which  renders  an  act  punishable  in  a  manner  in 
which  it  was  not  punishable  when  it  was  committed; "  and  in  Cum- 
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mings  V.  Missouri,  4  Wallace,  326,  with  somewhat  greater  fulness, 
as  a  law  "  wiiich  imposes  a  punishment  ior  an  act  which  was  not 
punishable  at  the  time  it  was  committed ;  or  imposes  additional 
punishment  to  that  then  prescribed;  or  changes  the  rules  of 
evidence,  by  which  less  or  different  testimony  is  sufficient  to 
convict  than  was  then  recjuired." 

The  act  of  Minnesota  under  consideration  has  no  feature  which 
brings  it  within  either  of  these  definitions. 

Judgment  affirmed.^ 


KRING   V.   MISSOURI. 
Supreme  Court  of  the  United  States.     1883. 

[107  United  Stales,  221.]  = 

Error  to  the  Supreme  Court  of  Missouri. 

Kring  was  indicted  in  the  Criminal  Court  of  St.  Louis  for  murder 
in  the  first  degree,  charged  to  have  been  committed  January  4, 
1875,  and  pleaded  not  guilty.  He  had  four  trials.  At  the  third 
trial  he  was  permitted  to  withdraw  his  plea  of  not  guilty  and  to 
plead  guilty  to  murder  in  the  second  degree,  and  was  thereupon 
sentenced  to  the  penitentiary  for  twenty-five  years.  He  took  an 
appeal  on  the  ground  that  the  understanding  with  the  prosecuting 
attorney  had  been  for  a  sentence  not  exceeding  ten  years.  The 
Supreme  Court  of  Missouri  reversed  the  judgment,  and  remanded 
the  case  for  further  proceedings.  On  the  fourth  trial  Kring 
refused  to  withdraw  his  plea  of  guilty  of  murder  in  the  second 
degree,  and  refused  to  renew  his  plea  of  not  guilty;  but  the  court, 
against  his  remonstrance,  set  aside  his  plea  of  guilty  of  murder  in 
the  second  degree  and  directed  a  general  plea  of  not  guilty.  The 
result  was  conviction  of  murder  in  the  first  degree,  with  sentence 
of  hanging;  and  this  judgment  was  affirmed  by  the  Supreme  Court 
of  Missouri  (74  Mo.  612),  whereupon  this  writ  of  error  was  taken, 
upon  the  ground  that  by  the  law  of  Missouri,  as  established  by  deci- 
sion, when  the  crime  was  committed  conviction  and  sentence  under 
the  plea  of  guilty  of  murder  in  the  second  degree  were  an  acquittal 

1  Ace:  Cook  v.  United  States,  138  U.  S.  157  (1891).  —  Ed. 

^  A  statement  has  been  framed  upon  the  opinion  of  the  court.  —  Ed. 


440 


EX   POST   FACTO    LAWS. 


of  the  charge  of  murder  in  the  first  degree,  and  that  the  abrogation 
of  this  rule  by  sect.  23,  art.  2  of  the  constitution  of  Missouri,  which 
took  effect  November  30.  1875.  was  an  ex  post  facto  law  within  the 
meaning  of  the  C  onstitution  of  the  United  States. 

Jtftrson  Chandler  and  L.  D.  Seward,  for  plaintiff  in  error;  and 
»^.  F.  PfuUipff,  contra. 

MiLLKR.  J.,  delivered  the  opinion  of  the  court.  .  .  . 

it  is  to  be  observetl  tiuit  the  force  of  the  argument  for  acquittal 
di>os  not  stand  upon  defendant's  plea,  nor  upon  its  acceptance  by 
the  state's  attorney,  nor  the  consent  of  the  court;  but  it  stands 
ui>on  the  judgment  and  sentence  of  the  court  by  which  he  is  con- 
victetl  of  murder  in  the  second  degree,  and  sentence  pronounced 
according  to  the  law  of  that  guilt,  which  was  by  operation  of  the 
same  law  an  ac(iuittal  of  the  other  and  higher  crime  of  murder 
chargeii  in  the  same  indictment.  .  .  . 

There  is  no  question  of  the  right  of  the  State  of  Missouri,  either 
by  her  fundamental  law  or  by  an  ordinary  act  of  legislation,  to 
ai)olish  this  rule,  and  that  it  is  a  valid  law  as  to  all  offenses  com- 
mitted after  its  enactment.  The  question  here  is.  Does  it  deprive 
the  d«'fendant  of  any  right  of  defense  which  the  law  gave  him  when 
the  act  Wiis  committed  so  that  as  to  that  offense  it  is  ex  post  facto  ? 

This  term  necessarily  implies  a  fact  or  act  done,  after  which 
the  law  in  question  is  passed.  Whether  it  is  ex  post  facto  or  not 
relates,  in  criminal  cases,  to  which  alone  the  phrase  applies,  to  the 
time  at  which  the  offense  charged  was  committed.  If  the  law 
complained  of  wius  passed  before  the  commission  of  the  act  with 
which  the  prisoner  is  charged,  it  cannot,  as  to  that  offense,  be  an 
ex  pout  facto  law.  If  passed  after  the  commission  of  the  offense, 
it  is  as  to  that  ex  post  facto,  though  whether  of  the  class  forbidden 
by  the  Constitution  may  depend  on  other  matters.  But  so  far  as 
this  depends  on  the  time  of  its  enactment,  it  has  reference  solely 
to  the  (jjite  at  which  the  offense  was  committed  to  which  the  new 
law  is  .sought  to  be  applied.  No  other  time  or  transaction  but  this 
has  been  in  any  adjudged  case  held  to  govern  its  ex  post  facto 
character. 

In  the  case  before  us  an  argument  is  made  founded  on  a  change 
in  this  ruh*.  It  is  said  the  new  law  in  Missouri  is  not  ex  post  facto, 
Un'au.se  it  wjis  in  force  when  the  plea  and  judgment  were  entered 
of  Ruilty  of  murder  in  the  second  degree;  thus  making  its  character 
as  an  ex  poxt  facto  law  to  depend,  not  upon  the  date  of  its  passage 
an  re^urrls  the  commi.ssion  of  the  offense,  but  as  regards  the  time 
of  |)leading  guilty.     That,  as  the  new  law  was  in  force  when  the 
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conviction  on  that  plea  was  had,  its  effect  as  to  future  trials  in  that 
case  must  })o  governed  by  tliat  law.  But  this  is  begging  the  whole 
question;  for  if  it  was  as  to  the  offense  charged  an  ex  pod  facto  law, 
within  the  true  meaning  of  that  phrase,  it  was  not  in  force  and  could 
not  be  applied  to  the  case,  and  the  effect  of  that  plea  and  conviction 
must  be  decided  as  though  no  such  change  in  the  law  had  been 
made. 

Such,  however,  is  not  the  ground  on  which  the  Supreme  Court 
and  the  Court  of  A])peals  placed  their  judgment. 

"  There  is  nothing,"  say  they,  "  in  this;  the  change  is  a  change 
not  in  crimes,  but  in  criminal  procedure,  and  such  changes  are  not 
ex  post  facto."  .  .  . 

In  the  case  before  us  the  constitution  of  Missouri  so  changes 
the  rule  of  evidence,  that  what  was  conclusive  evidence  of  inno- 
cence of  the  higher  grade  of  murder  when  the  crime  was  committed, 
namely,  a  judicial  conviction  for  a  lower  grade  of  homicide,  is  not 
received  as  evidence  at  all,  or,  if  received,  is  given  no  weight  in 
behalf  of  the  offender.  It  also  changes  the  punishment,  for, 
whereas  the  law  as  it  stood  when  the  homicide  was  committed  was 
that,  when  convicted  of  murder  in  the  second  degree,  he  could  never 
be  tried  or  punished  by  death  for  murder  in  the  first  degree,  the 
new  laAV  enacts  that  he  may  be  so  punished,  notwithstanding  the 
former  conviction.  .  .  . 

Can  any  substantial  right  which  the  law  gave  the  defendant  at 
the  time  to  which  his  guilt  relates  be  taken  away  from  him  by 
ex  post  facto  legislation,  because,  in  the  use  of  a  modern  phrase,  it  is 
called  a  law  of  procedure  ?     We  think  it  cannot. 

Some  light  may  be  thro^vn  upon  this  branch  of  the  argument 
by  a  recurrence  to  a  few  of  the  numerous  decisions  of  the  Wghest 
court  construing  the  associated  phrase  in  the  same  sentence  of  the 
Constitution  which  forbids  the  states  to  pass  any  law  impairing 
the  obligation  of  contracts.  It  has  been  held  that  this  prohibition 
also  relates  exclusively  to  laws  passed  after  the  contract  is  made, 
and  its  force  has  been  often  sought  to  be  evaded  by  the  argument 
that  laws  are  not  forbidden  which  affect  only  the  remedy,  if  they 
do  not  change  the  nature  of  the  contract,  or  act  directly  upon  it. 

The  analogy  between  this  argument  and  the  one  concerning  laws 
of  procedure  in  relation  to  the  contiguous  words  of  the  Constitu- 
tion is  obvious.  But  while  it  has  been  held  that  a  change  of 
remedy  made  after  the  contract  may  be  valid,  it  is  only  so  when 
there  is  substituted  an  adequate  and  sufficient  remedy  by  which 
the  contract  may  be  enforced,  or  where  such  remedy  existed  ant! 
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rtmiaiiuxl  unaffected  by  the  new  law.     Tennessee  v.  Sneed,  96  U.  S. 

'whvis  not  the  right  to  Hfe  and  Hberty  as  sacred  as  the  right 
growing  out  of  a  contract  ?  Why  should  not  the  contiguous  and 
asscK-intod  words  in  the  Constitution,  relating  to  retroactive  laws, 
on  the^e  two  subjects,  be  governed  by  the  same  rule  of  construe^ 
tion  ?  And  whv  should  a  law,  equally  injurious  to  the  rights  of  the 
party  concerned,  be  under  the  same  circumstances  void  in  one  case 

and  not  in  the  other  ?  ,      ,    ,       -ix       r 

But  it  is  siiid  that  at  the  time  the  prisoner  pleaded  guilty  of 
murder  in  the  second  degree,  and  at  the  time  he  procured  the 
reversiil  of  the  judgment  of  the  criminal  court  on  that  plea,  the  new 
constitution  was  in  force,  and  he  was  bound  to  know  the  effect  of 
the  change  in  the  law  on  his  case. 

We  do  not  controvert  the  principle  that  he  was  bound  to  know 
and  take  notice  of  the  law.  But  as  regards  the  effect  of  the  plea 
and  the  judgment  on  it,  the  constitution  of  Missouri  made  no 
change. 

It  still  remained  the  law  of  Missouri,  as  it  is  the  law  of  every 
state  in  the  Union,  that  so  long  as  the  judgment  rendered  on  that 
plea  remained  in  force,  or  after  it  had  been  executed,  the  defen- 
dant was  liable  to  no  further  prosecution  for  any  charge  found  in 
that  indictment. 

Such  was  the  law  when  the  crime  was  committed,  such  was  the 
law  when  he  pleaded  guilty,  such  is  the  law  now  in  Missouri  and 
everywhere  else.  So  that,  in  pleading  guilty  under  an  agreement 
for  ten  years'  imprisonment,  both  he  and  the  prosecuting  attorney 
and  the  court  all  knew  that  the  result  would  be  an  acquittal  of  all 
other  charges  but  that  of  murder  in  the  second  degree. 

Did  he  waive  or  annul  this  acquittal  by  prosecuting  his  writ  of 
error  ?  Certainly  not  by  that  act,  for  if  the  judgment  of  the  lower 
court  sentencing  him  to  twenty-five  years'  imprisonment  had  been 
affirmed,  no  one  will  assert  that  he  could  still  have  been  tried  for 
murdi-r  in  the  first  degree.  Nor  was  there  anything  else  done  by 
him  to  waive  this  acquittal.  He  refused  to  withdraw  his  plea  of 
guilty.  It  was  stricken  out  by  order  of  the  court  against  his  pro- 
test. He  refused  then  to  plead  not  guilty,  and  the  court  in  like 
manner,  against  his  protest,  ordered  a  general  plea  of  not  guilty  to 
)h-  filed.  He  refused  to  go  to  trial  on  that  plea,  and  the  court 
foreed  him  to  trial. 

The  ca.«M»  rests,  then,  upon  the  -proposition  that,  having  an 
erroneous  sentence  rendered  against  him  on  the  plea  accepted  by 


KRING   V.    MISSOURI.  443 

the  court,  he  could  only  take  the  steps  which  the  law  allowed  him 
to  reverse  that  sentence  at  the  hazard  of  subjecting  himself  to  the 
punishment  of  death  for  another  and  a  different  offense  of  which  he 
stood  acquitted  by  the  judgment  of  that  ccnirt. 

That  he  prosecuted  his  legal  right  to  a  review  of  that  sentence 
with  a  halter  around  his  neck,  when,  if  he  succeeded  in  reversing  it, 
the  same  court  could  tighten  it  to  strangulation,  and  if  he  failed, 
it  did  liim  no  good.  And  this  is  precisely  what  has  occurred.  His 
reward  for  proving  the  sentence  of  the  court  of  twenty-five  years' 
imprisonment  (not  its  judgment  on  his  guilt)  to  be  erroneous,  is 
that  he  is  now  to  be  hanged  instead  of  imprisoned  in  the  peniten- 
tiary. No  such  result  could  follow  a  writ  of  error  Ix'fore,  and  as  to 
this  effect  the  new  constitution  is  clearly  ex  post  facto.  The  whole 
error,  which  results  in  such  a  remarkable  conclusion,  arises  from 
holding  the  provision  of  the  new  constitution  applicable  to  this 
case,  when  the  law  is  ex  post  facto  and  inapplicable  to  it. 

If  Kring  or  his  counsel  were  bound  to  know  the  law  when  they 
prosecuted  the  writ  of  error,  the.y  were  bound  to  know  it  as  we 
have  expounded  it.  If  they  knew  that  by  the  words  of  the  new 
constitution  such  a  judgment  of  acquittal  as  he  had  when  he  under- 
took to  rev(^rse  it  would  be  no  longer  an  acquittal  after  it  was 
reversed,  they  also  knew  that,  being  as  to  his  case  an  ex  post  facto 
law,  it  could  have  no  such  effect  on  that  judgment.  .  .  . 

The  provision  of  the  constitution  of  Missouri  which  denies  to 
plaintiff  in  error  the  benefit  which  the  previous  law  gave  him  of 
acquittal  of  the  charge  of  murder  in  the  first  degree,  on  conviction 
of  murder  in  the  second  degree,  is,  as  to  his  case,  an  ex  post  facto  law 
within  the  meaning  of  the  Constitution  of  the  United  States,  and 
for  the  error  of  the  Supreme  Court  of  Missouri,  in  holding  other- 
wise, its  judgment  will  be  reversed,  and  the  case  remanded  to  it, 
with  direction  to  reverse  the  judgment  of  the  Criminal  Court  of  St. 
Louis,  and  for  such  further  proceedings  as  are  not  inconsistent 
with  this  opinion;   and  it  is  So  ordered. 

Matthews,  J.,  with  whom  concurred  Waite,  C.  J.,  Bradley, 
J.,  and  Gray,  J.,  dissenting.  .  .  . 

It  must  constantly  be  borne  in  mind,  that  the  plea  of  guilty  of 
murder  in  the  second  degree,  the  legal  effect  of  which,  when  ad- 
mitted, is  the  precise  subject  of  the  question,  was  entered  long 
after  the  new  rule  established  by  the  constitution  of  Missouri  took 
effect;  that  the  prisoner  himself  moved  to  set  it  aside,  and  for  leave 
to  renew  his  plea  of  not  guilty,  on  the  ground  that  he  had  been  mis- 
led into  making  his  plea  of  guilty  under  circumstances  that  would 
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make  it  operate  a^  a  fraud  upon  his  rights,  if  it  were  permitted  to 
staiul :  ami  that,  because  the  court  denied  this  motion,  he  made  and 
pmstH-uted  his  appeal  for  a  re^-ersal  of  its  judgment,  in  full  view  of 
the  rule,  then  in  force,  of  the  application  of  which  he  now  complains, 
which  expressly  declared  what  should  be  the  effect  of  such  a  rever- 
sal. ..  •  ... 

What  rule  of  evidence,  existing  at  the  time  of  the  commission  of 
the  offense,  is  altered  to  the  disadvantage  of  the  prisoner  ?  The 
answer  made  is  this:  that,  at  that  time,  an  accepted  plea  of  guilty 
of  inurtler  in  the  second  dt'gree  was  conclusive  proof  that  the  pris- 
oner was  not  guilty  of  murder  in  the  first  degree,  and  that  it  was 
abrogated,  so  as  to  deprive  the  prisoner  of  the  benefit  of  it.  But 
while  that  rule  was  in  force,  the  prisoner  had  no  such  evidence  of 
which  he  could  avail  himself.  How,  then,  has  he  been  deprived  of 
any  K-nefit  from  it  ?  He  had  not,  during  the  period  while  the  rule 
was  in  force,  entered  any  plea  of  guilty  of  murder  in  the  second 
dc'gree,  and  no  such  plea  had  been  admitted  by  the  state.  All  that 
can  be  said  is,  that  if,  while  the  rule  was  in  force,  he  had  entered 
such  a  plea  with  the  consent  of  the  state,  its  legal  effect  would  have 
iK'on  as  claimed,  and  by  its  change  he  has  lost  what  advantage  he 
would  have  had  in  such  a  contingency.  But  it  does  not  follow 
that  such  a  contingency  would  have  happened.  It  was  not  within 
the  power  of  the  prisoner  to  bring  it  about,  for  it  required  the  con- 
currence and  consent  of  the  state;  and  it  cannot  be  assumed  that, 
uniliT  such  a  rule  and  in  such  a  case,  that  consent  would  have  been 
given.  It  is  not  enough  to  say  that,  under  a  ruling  of  the  court,  a 
party  might  have  lost  the  benefit  of  certain  evidence,  if  such  evi- 
dence had  existed.  To  predicate  error  in  such  a  case,  it  must  be 
shown  that  the  party  had  evidence  of  which,  in  fact,  he  has  been 
illegally  deprived.  Such  a  case  would  have  been  presented  here, 
if  the  plea  of  guilty  of  murder  in  the  second  degree  had  been  entered 
and  accepted  before  the  constitution  of  1875  took  effect  and  while 
the  old  rule  wa.s  in  force.  Then  the  law  would  have  taken  effect 
up<jn  the  transaction  between  the  prisoner  and  the  prosecution,  in 
the  ac<-eptance  of  his  plea;  the  status  of  the  prisoner  would  have 
\)a-n  fixed  and  declared:  he  would  have  stood  acquitted  of  record  of 
the  charge  of  murder  in  the  first  degree;  and  the  new  rule  would 
have  \x'i'n  an  ex  post  facto  law  if  it  had  made  him  liable  to  conviction 
and  punishment  for  an  offense  of  which  by  law  he  had  been  declared 
to  be  innocent. 

Hut,  in  the  cireumstances  of  the  present  case,  the  evidence,  of 
whirl,  if  i,  ^:ii(l  the  prisoner  has  Vjeen  deprived,  came  into  being 
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after  the  law  had  been  ciiangecl.  It  was  evidence  created  by  the 
law  itself,  for  it  consists  simply  in  a  technical  inference;  and  the 
law  in  force  when  it  was  created  necessarily  determines  its  quality 
and  eff<'ct.  That  law  did  not  operate  upon  the  offense  to  change 
its  character;  nor  upon  its  punishment  to  aggravate  it;  nor  upon 
the  evidence  which,  according  to  the  law  in  force  at  the  time  of  its 
commission,  was  competent  to  prove  or  disprove  it.  It  operated 
upon  a  transaction  between  the  prisoner  and  the  prosecution, 
which  might  or  might  not  have  taken  place;  which  could  not  take 
place  without  mutual  consent;  and  wlien  it  did  take  place,  that 
consent  must  be  supposed  to  have  been  given  by  both  with  refer- 
ence to  the  law  as  it  then  existed,  and  not  with  reference  to  a  law 
which  had  then  been  repealed. 

It  is  the  essential  characteristic  of  an  ex  post  facto  law  that  it 
should  operate  retrospectively,  so  as  to  change  the  law  in  respect  to 
an  act  or  transaction  already  complete  and  past.  Such  is  not  the 
effect  of  the  rule  of  the  constitution  of  Missouri  now  in  question. 
As  has  been  shown,  it  does  not,  in  any  particular,  affect  the  crime 
charged,  either  in  its  definition,  punishment,  or  proof.  It  simply 
declares  what  shall  be  the  legal  effect,  in  the  future,  of  acts  and 
transactions  thereafter  taking  place.  It  enacts  that  any  future 
erroneous  and  unlawful  conviction  for  a  less  offense,  thereafter 
reversed  on  the  application  of  the  accused,  shall  be  held  for  naught, 
to  all  intents  and  purposes,  and  shall  not,  after  such  reversal,  oper- 
ate as  a  technical  acquittal  of  any  higher  grade  of  crime,  for  which 
there  might  have  been  a  conviction  under  the  same  inchctmcnt. 
It  imposes  upon  the  prisoner  no  penalty  or  disability.  It  cannot 
affect  the  case  of  any  individual,  except  upon  his  o\ati  request,  for 
he  must  take  the  first  step  in  its  application.  When  he  pleads 
guilty  of  murder  in  the  second  degree,  he  knows  that  its  accep- 
tance cannot  operate  as  an  acquittal  of  the  higher  offense.  When 
he  asks  to  have  the  conviction  reversed,  he  understands  that  if  his 
application  is  granted,  the  judgment  must  be  set  aside  with  the 
same  effect  as  if  it  had  never  been  rendered.  It  does  not  touch  the 
substance  or  merits  of  his  defense,  and  is  in  itself  a  sensible  and 
just  rule  in  criminal  procedure.  .  .  . 

In  the  case  of  Ex  parte  McCardle,  7  Wall.  506,  it  was  the  unani- 
mous decision  of  the  court,  that  it  was  competent  for  Congress,  in  a 
case  affecting  personal  hberty,  to  deprive  the  complaining  party  of 
the  benefit  of  an  appeal  from  the  judgment  of  an  inferior  court, 
after  his  appeal  had  taken  effect  and  while  it  was  pending.  It 
would    have    been    equally   competent   for   the   constitution   of 
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Mi^c^uri  to  have  declared  that  no  appeal  or  writ  of  error  should 
thereafter  be  allowed  to  reverse  the  judgment  of  the  court  of  original 
jurisiiiction  in  any  pending  criminal  cause,  which  certainly  would 
\h?  giving  a  different,  because  irreversible,  effect  to  that  judgment 
from  wiiat  such  judgments  would  have  had  under  the  law  in  force 
when  the  offense  was  connnitted.  If  it  be  true,  in  the  logic  of 
tlie  law,  as  it  is  in  all  its  other  applications,  that  the  greater  in- 
cludes the  less,  then  it  was  competent  for  that  constitution  to 
proviile  that,  as  to  all  judgments  in  criminal  cases  thereafter 
renilered,  which  should  be  reversed  for  error,  on  the  appeal  of 
the  defendant,  the  effect  of  the  reversal  should  be  such  as  not  to  be 
a  bar  to  a  subsequent  conviction  for  any  crime  described  in  the 
inilictment ;  for  that  would  have  been  to  say,  not  that  there  shall 
U'  no  apjieal  at  all,  but  that  if  an  appeal  is  taken  its  effect  shall  only 
Ih>  such  as  is  prescribed  in  the  law  allowing  it.  .  .  . 

The  rule  of  law  in  Missouri,  the  benefit  of  which  is  claimed  for  the 
prisoner  in  this  proceeding,  not\\nthstanding  its  repeal  by  the 
constitution  of  the  state  before  it  could  have  been  apphed  in  his 
case,  was  established,  not  by  statute,  but  by  a  series  of  judicial 
decisions  of  the  Supreme  Court  of  the  state.  Those  decisions 
might  at  any  time  have  been  reversed  by  the  same  tribunal,  and  a 
new  rule  introduced,  such  as  that  actually  declared  by  the  con- 
stitution. In  that  event,  could  it  be  said,  with  any  plausibility, 
that  the  later  decisions,  reversing  the  law  as  previously  understood, 
could  not  be  applied  to  all  subsequent  proceedings  in  cases  where, 
upon  a  plea  of  guilty  of  murder  in  the  second  degree  thereafter 
entered  and  accepted,  an  erroneous  judgment  thereon  had  been 
reversed,  notwithstanding,  when  the  offense  was  committed,  the 
prior  decisions  had  been  in  force  ?  Would  the  new  rule,  as  intro- 
tuccfl  anrl  applied  by  the  later  judicial  decisions,  be  in  violation  of 
the  pnjbihition  of  the  Constitution  of  the  United  States  against 
ex  jMst  facto  laws  ?  But  the  constitution  of  Missouri  has  done  no 
more  than  this. 

The  nature  and  operation  of  the  rule  are  not  affected  by  any 
peculiarity  in  the  authority  which  establishes  it.  If  it  is  not 
objectionable  as  an  ex  post  facto  law,  when  introduced  by  judicial 
flecision,  it  is  because  it  is  not  so  in  its  nature;  and,  if  not,  it  does 
not  iKTome  so  when  introduced  by  a  legislative  declaration. 

There  are  doubtless  many  matters  of  mere  procedure  which 
are  of  vital  consequence;  but  in  respect  to  them  the  power  of  Con- 
gn— <.  im  to  crimes  against  the  United  States,  is  restrained  by  posi- 
tive and  specific  limitatioas,  carefully  inserted  in  the  organic  law. 
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.  .  .  The  prohibition  against  bills  of  attainder  is  the  only  one  of 
this  class  which  applies  to  both  the  government  of  the  United 
States  and  those  of  the  states;  and  wliile  a  bill  of  attainder  may  be 
an  ex  post  facto  law,  it  is  not  necessarily  so,  as  it  may  be  merely  a 
matter  of  procedure,  a  trial  by  a  legislative  instead  of  a  judicial 
body. 

But,  in  atldition  to  these  matters  of  procedure,  which  are 
specially  protected  against  legislative  change,  either  for  the  past 
or  the  future,  there  may  be  others,  in  which  changes  \vith  a  retro- 
spective effect  are  forljidden  by  the  prohibition  against  ex  post  facto 
laws.  Such,  we  have  already  seen,  would  be  laws  which  authorize 
conviction  upon  less  evidence  than  was  required  at  the  time  of  the 
commission  of  the  offense,  or  which  altered,  to  the  disadvantage 
of  the  accused,  the  nature  and  quantity  of  proof  at  that  time 
required  to  substantiate  a  legal  defence;  or  which,  in  other  words, 
gave  to  the  circumstances  which  constituted  and  attended  the  ac'.  a 
legal  signification  more  injurious  to  the  accused  than  was  attached 
to  them  by  the  law  existing  at  the  time  of  the  transaction. 

It  is  doubtless  quite  true  that  it  is  difficult  to  draw  the  line  in 
particular  cases  beyond  which  legislative  power  over  remedies  and 
procedure  cannot  pass  without  touching  upon  the  substantial 
rights  of  the  parties  affected,  as  it  is  impossible  to  fix  that  boundar}-- 
by  any  general  words.  The  same  difficulty  is  encountered,  as  the 
same  principle  applies,  in  determining,  in  civil  cases,  how  far  the 
legislature  may  modify  the  remedy  without  impairing  or  enlarging 
the  obligation  of  contracts.  .  .  . 


HOPT  V.   UTAH. 
Supreme  Court  of  the  United  States.     1884. 

[110  United  States,  574.]  i 

Error  to  the  Supreme  Court  of  the  Territory  of  Utah. 

Hopt  and  Emerson  were  jointly  indicted  in  a  Utah  court  for 
murder,  and  were  tried  separately.  Hopt  was  found  guilty,  and 
the  judgment  was  affirmed  by  the  Supreme  Court  of  the  territory, 
but  reversed  by  the  Supreme  Court  of  the  United  States  (104  U.  S. 

1  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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63 1) .  At  the  second  trial,  Emerson,  who  had  been  convicted  of  the 
murde/and  was  serving  a  sentence  for  it,  was  admitted  as  a  wdtness 
against  Hopt.  not^^^thstanding  objection.  When  the  murder  was 
wnunittoil.  a  person  convicted  of  felony  was  by  statute  incapa- 
citatetl  as  a  witness,  unless  he  had  been  pardoned  or  the  judgment 
had  Ihhmi  reversed;  but  between  the  two  trials  this  statutory 
provision  was  repealed.  Hopt  was  convicted.  The  judgment  was 
affimietl  by  the  Supreme  Court  of  the  territory.  Then  this  writ  of 
error  was  taken;  and  several  errors  were  assigned,  including  the 
admission  of  the  testimony  of  Emerson. 

T.  Marshall  and  L.  J.  Sharp,  for  plaintiff  in  error;  and  Maury, 
Assistant  Attorney  General,  contra. 

Hakl.\n.  J.,  delivered  the  opinion  of  the  court.  .  .  . 

For  the  reasons  stated,  the  judgment  of  the  Supreme  Court  of  the 
territory  must  be  reversed  and  the  case  remanded,  with  directions 
that  the  verdict  and  judgment  be  set  aside  and  a  new  trial  or- 
ilertnl. 

The  assignments  of  error,  however,  present  other  questions  of 
imiwrtance  which,  as  they  are  hkely  to  arise  upon  another  trial, 
we  deem  proper  to  examine.  .  .  . 

It  is  insisted  that  the  act  .  .  .  would,  as  to  this  case,  be  an  ex 
post  facto  law,  within  the  meaning  of  the  Constitution  of  the 
United  States,  in  that  it  permitted  the  crime  charged  to  be  estab- 
lislu'il  by  \\itnesses  whom  the  law,  at  the  time  the  homicide  was 
committed,  made  incompetent  to  testify  in  any  case  whatever.  .  .  . 

Statutes  which  simply  enlarge  the  class  of  persons  who  may  be 
competent  to  testify  in  criminal  cases  are  not  ex  post  facto  in  their 
application  to  prosecutions  for  crimes  committed  prior  to  their 
passiigc;  for  they  do  not  attach  criminality  to  any  act  previously 
done,  and  which  was  innocent  when  done;  nor  aggravate  any 
crime  theretofore  committed;  nor  provide  a  greater  punishment 
therefor  than  was  prescribed  at  the  time  of  its  commission;  nor  do 
they  alter  the  degree,  or  lessen  the  amount  or  measure,  of  the  proof 
which  was  made  necessary  to  conviction  when  the  crime  was  com- 
mitted. 

The  crime  for  which  the  present  defendant  was  indicted,  the 
puni.shment  prescribed  therefor,  and  the  quantity  or  the  degree 
of  pr<K)f  necessary  to  establish  his  guilt,  all  remained  unaffected 
by  the  .'iui)sequent  statute.  Any  statutory  alteration  of  the  legal 
rules  of  evidence  which  would  authorize  conviction  upon  less 
pr(K)f,  in  amount  or  degree,  than  was  required  when  the  offense  was 
commit t<-d,  might,  in  respect  of  that  offense,  be  obnoxious  to  the 
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constitutional  inhil)iti<ni  upon  ex  pod  facto  laws.  But  alterations 
which  do  not  increa.se  the  punishment,  nor  change  the  ingredients 
of  the  offense  or  the  ultimate  facts  necessary  to  e.stablish  guilt, 
but  —  leaving  untouched  the  nature  of  the  crime  and  the  am(;unt 
or  degree  of  proof  essential  to  conviction  —  only  remove  existing 
restrictions  upon  the  competency  of  certain  classes  of  persons  as 
witnesses,  relate  to  modes  of  procedure  only,  in  which  no  one  can  be 
said  to  have  a  vested  right,  and  which  the  state,  ui)on  grounds  of 
public  policy,  may  regulate  at  pleasure.  Such  regulations  of  the 
mode  in  which  the  facts  constituting  guilt  may  1)0  placed  before  the 
jury,  can  be  made  applicable  to  prosecutions  or  trials  thereafter 
had,  without  reference  to  the  date  of  the  commission  of  the  offense 
chargetl.  Judgment  reversed. 


MEDLEY,   Petitioner. 
Supreme  Court  of  the  United  States.     1890. 

[134  United  Stales,  160.]  i 

Original. 

This  was  an  application  by  Medley  for  a  writ  of  habeas  corpus, 
the  object  being  to  relieve  him  from  imprisonment  by  the  warden 
of  the  penitentiary  of  Colorado  under  the  terms  of  a  sentence  of 
death  pronounced  by  the  District  Court  of  the  State  of  Colorado  for 
the  County  of  Arapahoe  under  an  indictment  charging  the  peti- 
tioner with  a  murder  committed  on  IMay  13,  1889.  The  petitioner 
was  sentenced  in  accordance  with  a  statute  which  was  approved  on 
April  19,  1889,  and  which  went  into  effect  on  July  19,  1889, 
repealing  —  without  a  saving  clause  —  all  acts  and  parts  of  acts 
inconsistent  therewith  (Session  Laws,  1889,  p.  118).  The  peti- 
tioner enumerated  some  twenty  variances  between  the  statute  in 
force  at  the  time  of  the  crime  and  the  new  statute,  all  of  which 
he  claimed  were  to  his  prejudice  and  hence  in  conflict  with 
Article  L,  section  10,  clause  1,  of  the  Constitution  of  the  United 
States. 

W.  V.  R.  Berry  and  others,  for  petitioner;  and  H.  M.  Teller  and 
A.  W.  Jones,  contra. 

^  A  statement  has  been  framed  upon  the  opinion  of  the  court.  —  Ed. 
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Miller.  J.,  delivered  the  opinion  of  the  court.  ... 

it  is  unneeessary  to  examine  all  the  points  in  which,  according  to 
the  argument  for  phiintiff,  the  new  statute  was  ex  post  facto;  there- 
fore we  shall  notice  only  a  few  of  those  which  appear  to  us  most 
dest^rving  of  attention,  and  in  doing  this  we  shall  compare  the  new 
statute  with  the  one  which  it  superseded  and  repealed. 

The  first  of  these,  and  perhaps  the  most  important,  is  that  which 
dtH«lares  that  the  warden  shall  keep  such  convict  in  soUtary  con- 
finement until  the  intiiction  of  the  death  penalty.  The  former  law, 
the  act  of  1883,  contained  no  such  provision.  It  declared  that 
ev»'ry  jwrson  convicted  of  murder  in  the  first  degree  should  suffer 
death,  anil  every  person  convicted  of  murder  of  the  second  degree 
should  suffer  imprisonment  in  the  penitentiary  for  a  term  of  not 
K^-<  than  ten  years,  which  might  extend  to  life;  and  it  declared  that 
the  manner  of  inflicting  the  punishment  of  death  should  be  by 
hanging  the  person  convicted  by  the  neck  until  death,  at  such  time 
as  the  court  shouKl  direct,  not  less  than  fifteen  nor  more  than 
twenty-five  days  from  the  time  sentence  was  pronounced,  unless 
for  good  cause  the  court  or  governor  might  prolong  the  time.  The 
prisoner  was  to  be  kept  in  the  county  jail  under  the  control  of  the 
slu-ritT  of  the  county,  who  was  the  officer  charged  with  the  execution 
of  the  sentence  of  the  court.  Solitary  confinement  was  neither 
authorized  by  the  former  statute,  nor  was  its  practice  in  use  in 
regard  to  prisoners  awaiting  the  punishment  of  death.  .  .  . 

This  matter  of  solitary  confinement  is  not  ...  a  mere  unim- 
portant regulation  as  to  the  safe-keeping  of  the  prisoner,  and  is  not 
relieved  of  its  objectionaljle  features  by  the  qualifying  language, 
that  no  person  shall  be  allowed  access  to  said  convict  except  his 
attendants,  counsel,  physician,  a  spiritual  adviser  of  his  own 
selection,  and  members  of  his  family,  and  then  only  in  accordance 
with  prison  regulations. 

Solitary  confinement  as  a  punishment  for  crime  has  a  very 
interesting  history  of  its  own,  in  almost  all  countries  where  impris- 
onment is  one  of  the  means  of  punishment.  In  a  very  exhaustive 
article  on  this  sul>ject  in  the  American  Cyclopaedia,  Volume  XIII. , 
un<ler  the  word  "  Prison  "  this  history  is  given.  In  that  article 
it  is  said  that  the  first  plan  adopted  when  public  attention  was 
called  to  the  evils  of  congregating  persons  in  masses  vdthout 
employment,  was  the  solitary  prison  connected  with  the  Hospital 
San  Midielo  at  Home,  in  170.3,  but  little  knoA\Ti  prior  to  the  experi- 
ment in  Walnut  Street  Penitentiary  in  Philadelphia  in  1787.  The 
pe<;uiiarities  of  this  system  were  the  complete  isolation  of  the 
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prisoner  from  all  human  society,  and  his  confinement  in  a  cell  of 
consideral>lo  size,  so  arranged  that  he  had  no  direct  intercourse  with 
or  sight  of  any  human  being,  and  no  employment  or  instruc- 
tion. .  .  .  But  experience  demonstrated  that  there  were  serious 
objections  to  it.  A  considerable  number  of  the  prisoners  fell,  after 
even  a  short  confinement,  into  a  semi-fatuous  condition,  from  which 
it  was  next  to  impossible  to  arouse  them,  and  others  became 
violently  insane;  others,  still,  committed  suicide;  while  those 
who  stood  the  ordeal  better  were  not  generally  reformcni,  and  in 
most  cases  did  not  recover  sufficient  mental  activity  to  be  of  any 
subsequent  service  to  the  community.  .  .  . 

It  is  to  this  mode  of  imprisonment  that  the  phrase  solitary  con- 
finement has  been  applied  in  nearly  all  instances  where  it  is  used, 
and  it  means  this  exclusion  from  human  associations;  where  it  is 
intended  to  mitigate  it  by  any  statutory  enactment  or  by  any 
regulations  of  persons  having  authority  to  do  so,  it  is  by  express 
exceptions  and  modifications  of  the  original  principle  of  "  solitary 
confinement."  The  statute  of  Colorado  is  undoubtedly  framed  on 
this  idea.  Instead  of  confinement  in  the  orcHnary  county  prison 
of  the  place  where  he  and  his  friends  reside;  where  they  may, 
under  the  control  of  the  sheriff,  see  him  and  visit  him;  where  the 
sheriff  and  his  attendants  must  see  him;  where  his  religious 
adviser  and  his  legal  counsel  may  often  visit  him  without  any 
hindrance  of  law  on  the  subject,  the  convict  is  transferred  to  a  place 
where  inprisonment  always  implies  disgrace,  and  which,  as  this 
court  has  judicially  decided  in  Ex  parte  Wilson,  114  U.  S.  417; 
Mackin  v.  United  States,  117  U.  S.  348;  Parkinson  v.  United 
States,  121  U.  S.  281;  and  United  States  v.  De  Walt,  128  U.  S.  393, 
is  itself  an  infamous  punishment,  and  is  there  to  be  kept  in  "  soli- 
tary confinement,"  the  primary  meaning  of  which  phrase  we  have 
already  explained.  .  .  . 

The  act  25  George  II.,  c.  37,  entitled  "  An  act  for  the  better 
preventing  the  horrid  crime  of  murder,"  is  preceded  by  the  follow- 
ing preamble:  *'  Whereas,  the  horrid  crime  of  murder  has  of  late 
been  more  frequently  perpetrated  than  formerly;  and  whereas 
it  is  thereby  become  necessary  that  some  further  terror  and  peculiar 
mark  of  infamy  be  added  to  the  punishment  of  death  now  by  law 
upon  such  as  shall  be  guilty  of  the  said  offense  "  —  then  follow 
certain  enactments,  the  sixth  section  of  which  reads  as  follows: 
"  Be  it  further  enacted.  That  from  and  after  such  conviction  and 
judgment  given  thereupon,  the  jailor  or  keeper  to  whom  such 
criminal  shall  be  delivered  for  safe  custodv  shall  confine  such 
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prisoner  to  some  cell  separate  and  apart  from  the  other  prisoners, 
and  that  no  person  or  persons  whatsoever,  except  the  jailor  or 
ket'per,  or  his  servants,  shall  have  access  to  any  such  prisoner, 
without  license  being  first  obtained." 

This  statute  is  very  pertinent  to  the  case  before  us,  as  showing, 
first,  what  wai5  understood  by  solitary  confinement  at  that  day, 
and,  set'oml.  tiiat  it  was  considered  as  an  additional  punishment  of 
such  a  severe  kind  tliat  it  is  spoken  of  in  the  preamble  as  "  a  further 
terror  and  peculiar  mark  of  infamy  "  to  be  added  to  the  punishment 
of  death.  .  .  . 

It  seems  to  us  that  the  considerations  which  we  have  here  sug- 
grstttl  show  that  the  solitary  confinement  to  which  the  prisoner  was 
subjected  by  the  statute  of  Colorado  of  1889,  and  by  the  judgment 
of  the  court  in  jiursuance  of  that  statute,  was  an  additional  punish- 
ment of  the  most  important  and  painful  character,  and  is,  there- 
fore, forbidden  by  this  provision  of  the  Constitution  of  the  United 
States. 

Another  provision  of  the  statute,  which  is  supposed  to  be  hable 
to  this  objection,  of  its  ex  post  facto  character,  is  found  in  section  3, 
in  which  the  particular  day  and  hour  of  the  execution  of  the  sen- 
tence within  the  week  specified  by  the  warrant  shall  be  fixed  by  the 
warden,  and  he  shall  invite  to  be  present  certain  persons  named,  to 
wit,  a  chaplain,  a  i)hysician,  a  surgeon,  the  spiritual  adviser  of  the 
convict,  and  six  reputal)le  citizens  of  the  state  of  full  age,  and  that 
the  time  fixed  by  said  warden  for  such  execution  shall  be  by  him 
kept  secret,  and  in  no  manner  divulged  except  privately  to  said 
I>ers<)ns  invited  by  him.  .  .  . 

Objections  are  made  to  this  provision  as  being  a  departure  from 
the  law  as  it  stood  before,  and  as  being  an  additional  punishment 
to  the  prisoner,  and  therefore  ex  post  facto. 

It  is  obvious  that  it  confers  upon  the  warden  of  the  penitentiary 
a  power  which  had  heretofore  been  solely  confided  to  the  court; 
and  is  therefore  a  departure  from  the  law  as  it  stood  when  the 
crime  was  committed. 

Nor  can  we  \vithhold  our  conviction  of  the  proposition  that 
when  a  i)nsoner  sentenced  by  a  court  to  death  is  confined  in  the 
I)enitentiary  awaiting  the  execution  of  the  sentence,  one  of  the 
most  horrible  feelings  to  which  he  can  be  subjected  during  that 
time  M  the  uncertainty  during  the  whole  of  it,  which  may  exist  for 
the  jK'rifMl  of  four  weeks,  as  to  the  precise  time  when  his  execution 
Hhall  take  place.  Notwithstanding  the  argument  that  under  all 
former  Hystema  of  administering  capital  punishment  the  oflficer 
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appointed  to  execute  it  had  a  right  to  .seh;ct  the  time  of  the  day 
when  it  should  be  done,  this  new  power  of  fixing  any  day  and  hour 
during  a  period  of  a  week  for  the  execution  is  a  new  and  important 
power  conferred  on  that  officer,  and  is  a  departure  from  the  law  as  it 
existed  at  the  time  the  offense  was  committed,  and  with  its  secrecy 
must  be  accompanied  by  an  immense  mental  anxiety  amounting 
to  a  great  increase  of  the  offender's  punishment.  .  .  . 

These  considerations  render  it  our  duty  to  order  the  release  of 
the  prisoner  from  the  custody  of  the  warden  of  the  penitentiary  of 
Colorado,  as  he  is  now  held  l)y  him  under  the  judgment  and  order 
of  the  court.  .   .  } 

Bkewer,  J.  (with  whom  concurred  Bradley,  J.),  dissent- 
ing. ... 

The  substantial  punishment  imposed  by  each  statute  is  death  by 
hanging.  The  differences  between  the  two,  as  to  the  manner  in 
which  this  sentence  of  death  shall  be  carried  into  execution  are 
trifling. 

What  are  they  ?  By  the  old  law,  execution  must  be  within 
twenty-five  days  from  the  day  of  sentence.  By  the  new,  within 
twenty-eight  days.  By  the  old,  confinement  prior  to  execution 
was  in  the  county  jail.  By  the  new,  in  the  penitentiary.  B}^  the 
old,  the  sheriff  was  the  hangman.  By  the  new,  the  warden. 
Under  the  old,  no  one  had  a  right  of  access  to  the  condemned 
except  his  counsel,  though  the  sheriff  might,  in  his  discretion, 
permit  any  one  to  see  him.  By  the  new,  his  attendants,  counsel, 
physician,  spiritual  adviser  and  members  of  his  family  have  a 
right  of  access,  and  no  one  else  is  permitted  to  see  him.  Under  the 
old,  his  confinement  might  be  absolutely  solitary,  at  the  discretion 
of  the  sheriff,  -^ith  but  a  single  interruption.  Under  the  new, 
access  is  given  to  him  as  a  matter  of  right,  to  all  who  ought  to  be 
permitted  to  see  him.  True,  access  is  subject  to  prison  regulations; 
so,  in  the  jail,  the  single  authorized  access  of  counsel  was  subject 
to  jail  regulations.  It  is  not  to  be  assumed  that  either  regulations 
would  be  unreasonable,  or  operate  to  prevent  access  at  any  proper 
time.  Surely,  when  all  who  ought  to  see  the  condemned  have  a 
right  of  access,  subject  to  the  regulations  of  the  prison,  it  seems  a 
misnomer  to  call  this  "  solitary  confinement,"  in  the  harsh  sense  in 
which  this  phrase  is  sometimes  used.  All  that  is  meant  is,  that  a 
condemned  murderer  shall  not  be  permitted  to  hold  an>i;hing  like 
a  public  reception;  and  that  a  gaping  crowd  shall  be  excluded 
from  his  presence.     Again,  by  the  old  law,  the  sheriff  fixes  the  hour 

1  Compare  Holden  v.  Minnesota,  137  U .  S.  483  (1890).  —  Ed. 
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Within  a  prescribed  clay.  By  the  new,  the  warden  fixes  the  hour 
and  dav  within  a  named  week.  And  these  are  all  the  differences 
which  the  court  can  find  between  the  two  statutes,  worthy  of 

""will*" here  ever  a  case  in  which  the  maxim,  "  De  minimis  non 
cunxt  lex  "  had  more  just  and  wholesome  application  ?  Yet,  on 
account  of  these  ditTcrcnces,  a  convicted  murderer  is  to  escape  the 
death  he  deserves  and  be  turned  loose  on  society.  .  .  . 


HAWKER  V.   NEW   YORK. 

Supreme  Court  of  the  United  States.     1898. 

[170  United  States,  189.]  ^ 

LuKou  to  the  Court  of  General  Sessions  of  the  Peace  for  the  City 
anil  County  of  New  York,  in  the  State  of  New  York. 

In  the  Court  of  General  Sessions  Hawker  was  indicted  under  the 
foUowinR  provision  of  the  Public  Health  Law,  passed  by  the  legis- 
lature of  New  York  in  1893,  as  amended  in  1895:  "  Any  person 
who  .  .  .  after  conviction  of  a  felony,  shall  attempt  to  practise 
nxtlicine,  or  shall  so  practise,  .  .  .  shall  be  guilty  of  a  misde- 
meanor "  (Laws,  1895,  c.  398,  s.  153).  The  indictment  alleged 
that  Hawker  had  been  convicted  of  a  felony  in  1878,  in  the  same 
court,  and  that  in  1896  he  practised  medicine  in  the  city  of  New 
York.  A  demurrer  to  the  indictment  was  overruled;  and  upon  a 
plea  of  n(jt  guilty  Hawker  was  convicted  and  sentenced  to  pay  a 
fine  of  S250.  That  conviction  having  been  sustained  by  the  Court 
of  Appeals  of  the  state  (152  N.  Y.  234),  and  a  remittitur  sent 
down,  final  judgment  was  entered  in  the  Court  of  General  Sessions. 

//.  0.  PctUtcod,  for  plaintiff  in  error;  and  R.  C.  Taylor  and  others, 
conlrn. 

Hkewek,  J.,  .  .  .  (k'livered  the  opinion  of  the  court. 

The  Kingle  question  presented  is  as  to  the  constitutionality  of 
this  statute  when  applied  to  one  who  had  been  convicted  of  a 
felony  prior  to  its  enactment.  .  .  .  The  arguments  for  and 
agaimt  this  contention  may  be  thus  briefly  stated. 

*  The  reporter's  Htatement  has  not  been  reprinted.  —  Ed. 
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On  the  ono  hand  it  is  said  that  defendant  was  tried,  convicted 
and  sentenced  for  a  criminal  offense.  He  suffered  the  punishment 
pronounced.  The  legislature  has  no  power  to  thereafter  add  to 
that  punishment.  The  right  to  practise  medicine  is  a  valuable 
property  right.  To  deprive  a  man  of  it  is  in  the  nature  of  punish- 
ment, and  after  the  defendant  has  once  fully  atoned  for  his  offense 
a  statute  imijosing  this  additional  penalty  is  one  simply  increasing 
the  punishment  for  the  offense,  and  is  ex  post  facto. 

On  the  other,  it  is  insisted  that  within  the  acknowledged  reach 
of  the  police  power,  a  state  may  prescribe  th(!  ciualifications  of  one 
engaged  in  any  business  so  directly  affecting  the  lives  and  health  of 
the  people  as  the  practice  of  medicine.  It  may  require  both  quali- 
fications of  learning  and  of  good  character,  and,  if  it  deems  that  one 
who  has  violated  the  criminal  laws  of  the  state  is  not  possessed  of 
sufficient  good  character,  it  can  deny  to  such  a  one  the  right  to 
practise  medicine,  and,  further,  it  may  make  the  record  of  a  con- 
viction conclusive  evidence  of  the  fact  of  the  violation  of  the  crimi- 
nal law  and  of  the  absence  of  the  requisite  good  character.  In 
support  of  this  latter  argument  counsel  for  the  state,  besides  refer- 
ring to  the  legislation  of  many  states  prescribing  in  a  general  way 
good  character  as  one  of  the  qualifications  of  a  physician,  has  made 
a  collection  of  special  provisions  as  to  the  effect  of  a  conviction  of 
felony.  .  .  . 

We  are  of  opinion  that  this  argument  is  the  more  applicable 
and  must  control  the  answer  to  this  question.  No  precise  limits 
have  been  placed  upon  the  police  power  of  a  state,  and  yet  it  is 
clear  that  legislation  which  simply  defines  the  qualifications  of  one 
who  attempts  to  practise  medicine  is  a  proper  exercise  of  that 
power.  Care  for  the  public  health  is  something  confessedly 
belonging  to  the  domain  of  that  power.  The  physician  is  one 
whose  relations  to  life  and  health  are  of  the  most  intimate  character. 
It  is  fitting  not  merely  that  he  should  possess  a  knowledge  of  dis- 
eases and  their  remedies,  but  also  that  he  should  be  one  who  may 
safely  be  trusted  to  apply  those  remedies.  Character  is  as  im- 
portant a  qualification  as  knowledge,  and  if  the  legislature  may 
properly  require  a  definite  course  of  instruction,  or  a  certain  ex- 
amination as  to  learning,  it  may  wnth  equal  propriety  prescribe 
what  evidence  of  good  character  shall  be  furnished.  These  prop- 
ositions have  been  often  affirmed.  ... 

But  if  a  state  may  require  good  character  as  a  condition  of  the 
practice  of  medicine,  it  may  rightfully  determine  what  shall  be  the 
evidences  of  that  character.     We  do  not  mean  to  say  that  it  has  an 
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arbitrary  power  in  the  matter,  or  that  it  can  make  a  conclusive 
test  of  that  which  has  no  rehition  to  character,  but  it  may  take 
whatever  according  to  the  experience  of  mankmd,  reasonably 
teiuls  to  prove  the  fact  and  make  it  a  test.  County  Seat  of  Lnin 
Countv.  15  Kansas,  500,  528.  ...  .     •        xu      •  i 

It  i«^'  not  open  to  doubt  that  the  commission  of  crime,  the  viola- 
tion of  the  penal  laws  of  a  state,  has  some  relation  to  the  question 
of  ch:micter.  It  is  not,  as  a  rule,  the  good  people  who  commit 
crime.  When  the  legislature  declares  that  whoever  has  violated 
the  crimin:U  laws  of  the  state  shall  be  deemed  lacking  in  good 
moral  cluiracter  it  is  not  laying  down  an  arbitrary  or  fanciful  rule 
—  one  having  no  relation  to  the  subject-matter,  but  is  only  appeal- 
ing to  a  well  recognized  fact  of  human  experience;  and  if  it  may 
make  a  violation  of  criminal  law  a  test  of  bad  character,  what 
more  conclusive  evidence  of  the  fact  of  such  violation  can  there  be 
than  a  conviction  duly  had  in  one  of  the  courts  of  the  state  ?  The 
conviction  is,  as  between  the  state  and  the  defendant,  an  adjudica- 
tion of  the  fact.  So  if  the  legislature  enacts  that  one  who  has  been 
convicted  of  crime  shall  no  longer  engage  in  the  practice  of  medi- 
cine, it  is  simply  applying  the  doctrine  of  res  judicata  and  invoking 
the  conclusive  ailjutlication  of  the  fact  that  the  man  has  violated 
the  criminal  law,  and  is  presumptively,  therefore,  a  man  of  such 
hm\  character  as  to  render  it  unsafe  to  trust  the  lives  and  health  of 
citizi'us  to  his  care. 

That  the  form  in  which  this  legislation  is  cast  suggests  the  idea 
of  the  imposition  of  an  additional  punishment  for  past  offenses  is 
not  conclusive.  We  must  look  at  the  substance  and  not  the  form, 
and  the  statute  should  be  regarded  as  though  it  in  terms  declared 
that  one  who  had  violated  the  criminal  laws  of  the  state  should  be 
deemed  of  such  bad  character  as  to  be  unfit  to  practise  medicine, 
and  that  the  record  of  a  trial  and  conviction  should  be  conclusive 
evidence  of  such  violation.  All  that  is  embraced  in  these  proposi- 
tions is  condensed  into  the  single  clause  of  the  statute,  and  it  means 
that  and  nothing  more.  The  state  is  not  seeking  to  further  punish 
a  criminal,  but  only  to  protect  its  citizens  from  physicians  of  bad 
chara<'ter.  The  vital  matter  is  not  the  conviction,  but  the  violation 
of  law.  The  former  is  merely  the  prescribed  evidence  of  the  latter. 
Sup|K>se  the  statvite  had  contained  only  a  clause  declaring  that  no 
one  should  be  permitted  to  act  as  a  physician  who  had  violated  the 
rriminai  laws  of  the  state,  leaving  the  question  of  violation  to  be 
determined  according  to  the  ordinary  rules  of  evidence,  would  it 
not  tM-fra  Htrange  to  hold  that  that  which  conclusively  established 
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the  fact  effectually  relieved  from  the  consequences  of  such  viola- 
tion ? 

It  is  no  answer  to  say  that  this  tost  of  character  is  not  in  all 
cases  absolutely  certain,  and  that  sometimes  it  works  harshly. 
Doubtless,  one  who  has  violated  the  criminal  law  may  thereafter 
reform  and  become  in  fact  possessed  of  a  good  moral  character. 
But  the  legislature  has  power  in  cases  of  this  kind  to  make  a  rule  of 
universal  application,  and  no  inquiry  is  permissible  back  of  the  rule 
to  ascertain  whether  the  fact  of  which  the  rule  is  made  the  absolute 
test  does  or  does  not  e.xist.  .  .  . 

Defendant  relies  largely  on  Cummings  v.  Missouri,  4  Wall. 
277,  and  Ex  parte  Garland,  4  Wall.  333.  ...  It  was  held  that, 
as  many  of  the  matters  provided  for  in  these  oaths  had  no  relation 
to  the  fitness  or  qualification  of  the  two  parties,  the  one  to  follow 
the  profession  of  a  minister  of  the  gospel  and  the  other  to  act  as  an 
attorney  and  counsellor,  the  oaths  should  be  considered  not 
legitimate  tests  of  qualification,  but  in  the  nature  of  penalties  for 
past  offenses.  .  .  .  Affirmed. 

Harlan,  J.,  with  whom  concurred  Peckham  and  McKenna, 
J  J.,  dissenting.  .  .  . 


THOMPSON   V.   UTAH. 
Supreme  Court  of  the  United  States.     1898. 

[170  United  States,  343.]  ^ 

Error  to  the  Supreme  Court  of  the  State  of  Utah, 
In  the  District  Court  of  the  Second  Judicial  District  of  the 
Territory  of  Utah,  Thompson  was  indicted  for  grand  larceny, 
charged  to  have  been  committed  in  the  territory  in  1895,  and  was 
found  guilty  by  a  jury  of  twelve.  A  new  trial  having  been  granted 
and  the  case  having  been  removed  to  another  county,  he  was  again 
found  guilty.  This  second  trial  was  had  after  the  admission  of 
Utah  as  a  state,  and  the  jury,  in  accordance  ^vith  the  state  con- 
stitution (Art.  I,  sec.  10),  was  composed  of  eight  jurors.  On  the 
ground,  among  others,  that  by  the  law  in  force  at  the  time  of  the 
alleged  crime  the  jury  must  be  composed  of  twelve  (2  Compiled 

1  A  statement  has  been  framed  upon  the  opinion.  —  Ed. 
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Liiw-s.  1S88,  §§  3065,  43S0,  4643,  4644,  4790,  4997),  there  was  a 
motion  for  a  new  trial.  This  was  overruled,  and  eventually  the 
jutlginent  of  conviction  was  affirmed  by  the  Supreme  Court  of  the 

state. 
J.  ]»'.  ir.  Whitecotton,  for  plaintiff  in  error;  and  L.  T.  Michener 

and  others,  contra. 

Hakl.\n,  J.,  dehvcred  the  opinion  of  the  court.  .  .  . 

As  the  offense  of  which  the  plaintiff  in  error  was  convicted  was  a 
felon V,  anil  as  by  the  law  in  force  when  the  crime  was  committed  he 
i-ould  not  lun-e  been  tried  by  a  jury  of  a  less  number  than  twelve 
jurors,  the  question  is  presented  whether  the  provision  in  the 
constitution  of  Utah,  jiroviding  for  a  jury  of  eight  persons  in  courts 
of  general  jurisdiction,  exct^pt  in  capital  cases,  can  be  made  appli- 
cable to  a  felony  committed  within  the  limits  of  the  state  while  it 
was  a  territory,  without  l)ringing  that  provision  into  conflict  with 
the  clause  of  the  Constitution  of  the  United  States  prohibiting  the 
passage  I  )y  any  state  of  an  ex  posf /ado  law.  .  .  . 

The  provisions  of  the  national  Constitution  relating  to  trials  by 
jury  for  crimes  and  to  criminal  prosecutions  apply  to  the  terri- 
tories of  the  United  States.  .  .  . 

The  next  iniiuiry  is  whether  the  jury  referred  to  in  the  original 
Constitution  and  in  the  Sixth  Amendment  is  a  jury  constituted, 
as  it  was  at  common  law,  of  twelve  persons,  neither  more  nor  less. 
2  Hale's  P.  C.  161;  1  Chitty's  Cr.  Law,  505.  This  question  must 
Im?  an.swered  in  the  affirmative.  .  .  .  The  word  "  jury  "  and  the 
words  "  trial  by  jury  "  were  placed  in  the  Constitution  of  the  United 
States  with  reference  to  the  meaning  affixed  to  them  in  the  law  as 
it  \va.s  in  this  country  and  in  England  at  the  time  of  the  adoption  of 
that  instrument;  and  that  when  Thompson  committed  the  offense 
of  grand  larceny  in  the  Territory  of  Utah  —  which  was  under  the 
comi)l«'te  jurisdiction  of  the  United  States  for  all  purposes  of  govern- 
ment and  legislation  —  the  supreme  law  of  the  land  required  that 
he  should  be  tried  by  a  jury  composed  of  not  less  than  twelve 
pers^jas.  And  such  was  the  requirement  of  the  statutes  of  Utah 
while  it  was  a  territory. 

Wa.s  it  then  competent  for  the  State  of  Utah,  upon  its  admission 
into  the  Union,  to  do  in  respect  of  Thompson's  crime  what  the 
I'nited  States  could  not  have  done  while  Utah  was  a  territory, 
namely,  to  provifle  for  his  trial  by  a  jury  of  eight  persons  ? 

We  are  of  opinion  that  the  state  did  not  acquire  upon  its  admis- 
HJon  into  the  Union  the  power  to  provide,  in  respect  of  felonies  com- 
mitted within  its  limits  while  it  was  a  territory,  that  they  should  be 
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tried  otherwise  than  by  a  jurj^  such  as  is  provided  by  the  Constitu- 
tion of  the  United  States.  When  Thompson's  crime  was  com- 
mitted, it  was  his  constitutional  riglit  to  demand  tliat  his  liberty 
should  not  be  taken  from  him  except  by  the  joint  action  of  the  court 
and  the  unanimous  verdict  of  a  jury  of  twelve  persons.  To  hold 
that  a  state  could  deprive  him  of  his  lilKTty  by  the  concurrent 
action  of  a  court  and  eight  jurors,  would  recognize  the  power  of  the 
state  not  only  to  do  what  the  United  States  in  respect  of  Thomp- 
son's crime  could  not,  at  any  time,  have  done  l^y  legislation,  but 
to  take  from  the  accused  a  substantial  right  belonging  to  him  when 
the  offense  was  committed. 

It  is  not  necessary  to  review  the  numerous  cases  in  which  the 
courts  have  determined  whether  particular  statutes  come  within  the 
constitutional  prohil)ition  of  ex  yod  facto  laws.  It  is  sufficient  now 
to  say  that  a  statute  belongs  to  that  class  which  by  its  necessary 
operation  and  "  in  its  relation  to  the  offense,  or  its  consequences, 
alters  the  situation  of  the  accused  to  his  disadvantage."  United 
States  V.  Hall,  2  Wash.  C.  C.  366;  Kring  v.  Missouri,  107  U.  S. 
221,  228;  Medley,  Petitioner,  134  U.  S.  160,  171.  Of  course,  a 
statute  is  not  of  that  class  unless  it  materially  impairs  the  right  of 
the  accused  to  have  the  question  of  his  guilt  determined  according 
to  the  law  as  it  was  when  the  offense  was  committed.  And,  there- 
fore, it  is  well  settled  that  the  accused  is  not  entitled  of  right  to 
be  tried  in  the  exact  mode,  in  all  respects,  that  may  be  prescribed 
for  the  trial  of  criminal  cases  at  the  time  of  the  commission  of  the 
offense  charged  against  him.  .  .  .  The  difficulty  is  not  so  much 
as  to  the  soundness  of  the  general  rule  that  an  accused  has  no  vested 
right  in  particular  modes  of  procedure,  as  in  determining  whether 
particular  statutes  by  their  operation  take  from  an  accused  any 
right  that  was  regarded,  at  the  time  of  the  adoption  of  the  Con- 
stitution, as  vital  for  the  protection  of  life  and  liberty,  and  which 
he  enjoyed  at  the  time  of  the  commission  of  the  offense  charged 
against  him. 

Now,  Thompson's  crime,  when  committed,  was  punishable  by 
the  Territory  of  Utah  proceeding  in  all  its  legislation  under  the 
sanction  of  and  in  subordination  to  the  authority  of  the  United 
States.  The  court  below  substituted,  as  a  basis  of  judgment  and 
sentence  to  imprisonment  in  the  penitentiary,  the  unanimous 
verdict  of  eight  jurors  in  place  of  a  unanimous  verdict  of  twelve. 
It  cannot  therefore  be  said  that  the  constitution  of  Utah,  when 
applied  to  Thompson's  case,  did  not  deprive  him  of  a  substantial 
right  involved  in  his  liberty,  and  did  not  materially  alter  the  situa- 
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lion  lo  his  disadvantage.  If,  in  respect  to  felonies  committed  in 
Utah  wliile  it  was  a  territory,  it  was  competent  for  the  state  to 
presorilM?  a  jury  of  eight  persons,  it  could  just  as  well  have  pre- 
st-rilKHl  a  jury  of  four  or  two,  and,  perhaps,  have  dispensed  alto- 
gether with  a  jury,  and  provided  for  a  trial  before  a  single  judge 

In  our  opinit)n.  the  provision  in  the  constitution  of  Utah  provid- 
ing for  the  trial  in  courts  of  general  jurisdiction  of  criminal  cases, 
not  capital,  by  a  jury  composed  of  eight  persons,  is  ex  post  facto  in 
its  application  to  felonies  committed  before  the  territory  became  a 
state,  because,  in  respect  of  such  crimes,  the  Constitution  of  the 
I'liiteil  States  gave  the  accused,  at  the  time  of  the  commission  of 
his  offense,  the  right  to  be  tried  by  a  jury  of  twelve  persons,  and 
maiie  it  impossil)le  to  deprive  him  of  his  liberty  except  by  the 
unanimous  verdict  of  such  a  jury. 

The  juilgtmnt  is  reversed  and  the  cause  is  remanded  for  further 
pntcudttHjs  not  inconsistent  with  this  opinion. 

Brewer  and  Peckham,  J  J.,  dissented. 


THOMPSON  V.  MISSOURI. 
Supreme  Court  of  the  United  States.     1898. 
[171  United  States,  380.]  i 

EiiRou  to  the  Supreme  Court  of  Missouri. 

In  the  St.  Louis  Criminal  Court  Thompson  was  indicted  for 
murder  in  the  first  degree.  The  case  was  tried  twice.  At  the  first 
trial,  over  the  objection  of  the  accused,  certain  letters  written  by 
the  accused  to  his  wife  were  admitted  in  evidence  for  the  purpose 
of  comparing  them  with  the  writing  in  papers  —  a  prescription  for 
}*tr\'chninc  and  a  threatening  letter  to  the  murdered  man  — •  whose 
authorship  wms  disputed.  After  conviction,  the  judgment  was 
revcrseti  by  the  Supreme  Court  of  the  state,  which  held  it  error  to 
admit  the  letters  of  the  accused  to  his  wife  for  purposes  of  compari- 
mn  (I'.i'Z  Mo.  301).  Subsequently  the  legislature  of  Missouri 
pa-HHed  an  act  providing  that  "  comparison  of  a  disputed  writing 
with  any  writing  proved  to  the  satisfaction  of  the  judge  to  be 

*  A  HtaU-mc-nt  h:w  been  framed  upon  the  opinion.  —  Ed. 
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genuine  shall  be  permitted  to  be  made  by  witnesses,  and  such 
WTitings  and  the  evidence  of  witnesses  respecting  the  same  may  be 
submitted  to  the  court  and  jury  as  evidence  of  the  genuineness  or 
otherwise  of  the  writing  in  dispute."  (Laws,  1895,  p.  284.)  At 
the  second  trial,  over  the  objection  of  the  accused,  the  same  letters 
were  admitted,  in  reliance  upon  the  statute.  After  conviction, 
the  Supreme  Court  of  the  state  affirmed  the  judgment  (141  Mo. 
408). 

C,  F.  Joy  and  M.  C.  Early,  for  plaintiff  in  error;  and  E.  C.  Crow, 
contra. 

Harlan,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  contention  of  the  accused  is  that  as  the  letters  to  his  wife 
were  not,  at  the  time  of  the  commission  of  the  alleged  offense, 
admissible  in  evidence  for  the  purpose  of  comparing  them  with 
other  writings  charged  to  be  in  his  handwriting,  the  subsequent 
statute  of  Missouri  changing  this  rule  of  evidence  was  ex  post  facto 
when  applied  to  his  case. 

It  is  not  to  be  denied  that  the  position  of  the  accused  finds 
apparent  support  in  the  general  language  used  in  some 
opinions.    .   .   .^ 

Applying  the  principles  announced  in  former  cases  —  without 
attaching  undue  weight  to  general  expressions  in  them  that  go 
beyond  the  questions  necessary  to  be  determined  —  we  adjudge 
that  the  statute  of  Missouri  relating  to  the  comparison  of  writings 
is  not  ex  pod  facto  when  applied  to  prosecutions  for  crimes  com- 
mitted prior  to  its  passage.  If  persons  excluded,  upon  grounds  of 
public  policy,  at  the  time  of  the  commission  of  an  offense,  from 
testifjdng  as  witnesses  for  or  against  the  accused,  may,  in  virtue 
of  a  statute,  become  competent  to  testify,  we  cannot  perceive  any 
ground  upon  which  to  hold  a  statute  to  be  ex  post  facto  which  does 
nothing  more  than  admit  evidence  of  a  particular  kind  in  a  criminal 
case  upon  an  issue  of  fact  which  was  not  admissible  under  the  rules 
of  evidence  as  enforced  by  judicial  decisions  at  the  time  the  offense 
was  committed.  The  Missouri  statute,  when  applied  to  this  case, 
did  not  enlarge  the  punishment  to  which  the  accused  was  liable 
when  his  crime  was  committed,  nor  make  any  act  involved  in  his 
offense  criminal  that  was  not  criminal  at  the  time  he  committed 
the  murder  of  which  he  was  found  guilty.     It  did  not  change  the 

1  Here  were  quoted  Calder  v.  Bull,  ante,  p.  425  (1798);  United  States  v. 
Hall,  2  Wash.  C.  C.  366,  373  (1809);  Kring  v.  Missouri,  ante,  p.  4.39  (1883); 
Hopt  V.  Utah,  ante,  p.  447  (1884) ;  and  Thompson  v.  Utah,  ante,  p.  457  (1S9S). — 
Ed. 
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quaUiy  or  ilegree  of  his  offense.  Nor  can  the  new  rule  introduced 
bvit  he  fhanioterized  as  unreasonable  —  certainly  not  so  unrea- 
sonable as  materially  to  affect  the  substantial  rights  of  one  put  on 
trial  for  crime.  The  statute  did  not  require  "  less  proof,  in  amount 
or  dt-gret'."  tlum  was  required  at  the  time  of  the  commission  of  the 
crime  charged  upon  him.  It  left  unimpaired  the  right  of  the  jury 
to  determine  the  sufficiency  or  effect  of  the  evidence  declared  to  be 
admissible,  and  did  not  disturb  the  fundamental  rule  that  the  state 
as  a  coiulition  of  its  right  to  take  the  life  of  an  accused,  must  over- 
come the  presumption  of  his  innocence  and  establish  his  guilt 
beyond  a  reasonable  doubt.  Whether  he  wrote  the  prescription 
for  strychnine,  or  the  threatening  letter  to  the  church  organist,  was 
left  for  tlie  jury,  and  the  duty  of  the  jury,  in  that  particular,  was 
the  siime  after  as  before  the  passage  of  the  statute.  The  statute 
tlid  nothing  more  than  remove  an  obstacle  arising  out  of  a  rule  of 
fvideni-e  that  witlulrcw  from  the  consideration  of  the  jury  testi- 
mony which,  in  the  opinion  of  the  legislature,  tended  to  elucidate 
the  ultimate,  essential  fact  to  be  estabhshed,  namely,  the  guilt  of 
the  accuseii.  Nor  did  it  give  the  prosecution  any  right  that  was 
donitHl  to  the  accused.  It  placed  the  state  and  the  accused  upon 
an  equality;  for  the  rule  estabhshed  by  it  gave  to  each  side  the 
right  to  have  disputed  writings  compared  with  writings  proved  to 
the  sjitisfaction  of  the  judge  to  be  genuine.  Each  side  was  entitled 
to  go  to  the  jury  upon  the  question  of  the  genuineness  of  the  writ- 
ing upon  which  the  prosecution  relied  to  establish  the  guilt  of  the 
accused.  It  is  well  kIlo^vn  that  the  adjudged  cases  have  not  been 
in  harmony  touching  the  rule  relating  to  the  comparison  of  hand- 
writings: and  the  object  of  the  legislature,  as  we  may  assume,  was 
to  give  the  jury  all  the  light  that  could  be  thrown  upon  an  issue  of 
that  character.  We  cannot  adjudge  that  the  accused  had  any 
veste<I  right  in  the  rule  of  evidence  which  obtained  prior  to  the 
pas.siigo  of  the  Missouri  statute,  nor  that  the  rule  estabhshed  by 
that  statute  entrenched  upon  any  of  the  essential  rights  belonging 
to  one  put  on  trial  for  a  public  offense. 

( >f  course,  we  are  not  to  be  understood  as  holding  that  there  may 
not  Ik»  .such  a  statutory  alteration  of  the  fundamental  rules  in 
criminal  trials  as  might  bring  the  statute  in  conflict  with  the  ex 
j)omI  fndo  flauHc  of  the  Constitution.  If,  for  instance,  the  statute 
liad  taken  from  the  jury  the  right  to  determine  the  sufficiency  or 
effect  of  the  evidence  which  it  made  admissible,  a  different  ques- 
tion wf)uld  have  been  presented.  We  mean  now  only  to  adjudge 
that  the  statute  is  to  be  regarded  as  one  merely  regulating  proced- 
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ure  and  may  be  applied  to  crimes  committed  prior  to  its  passage 
wnthout  impairing  the  substantial  guarantees  of  life  and  liberty 
that  ure  secured  to  an  accused  l\v  the  supreme  law  of  the  land. 
The  judgment  of  the  Supreme  Court  of  Missouri  is 

Affintied. 


ROONEY  V.   NORTH   DAKOTA. 
Supreme  Court  of  the  United  States.     1905. 

[196  United  States,  319.)  i 

Error  to  the  Supreme  Court  of  North  Dakota. 
In  the  District  Court  of  Cass  County,  North  Dakota,  Rooney 
was  found  guilty  of  murder  in  the  first  degree.  After  verdict,  but 
before  sentence,  the  statutes  as  to  punishment  for  murder  in  the 
first  degree  (Rev.  Codes,  1899,  §§  70G8,  8305,  8320-8322)  were 
amended  in  certain  details  (Laws,  1903,  c.  99,  p.  119).  Death  or 
imprisonment  for  life  continued  to  be  the  punishment;  but  there 
was  a  difference  in  these  particulars:  (1)  By  the  later  law,  close 
confinement  in  the  penitentiary  for  not  less  than  six  months  and 
not  more  than  nine  months,  after  judgment  and  before  execution, 
was  substituted  for  confinement  in  the  county  jail  for  not  less  than 
three  months  nor  more  than  six  months,  after  judgment  and  before 
execution;  and  (2)  by  the  later  law,  hanging,  within  an  inclosure 
at  the  penitentiary,  by  the  warden  or  his  deputy,  was  substituted 
for  hanging  by  the  sheriff  within  the  yard  of  the  county  jail.  The 
accused  was  sentenced  to  death  in  accordance  wath  the  new  law, 
the  period  of  his  close  confinement  in  the  penitentiary  being  fixed 
at  seven  months.  The  judgment  was  affirmed  by  the  Supreme 
Court  of  the  state;  and  the  sole  question  raised  under  this  writ 
of  error  was  whether  the  new  statute  was  ex  post  facto  and  uncon- 
stitutional in  application  to  this  case. 

B.  F.  Spalding  and  Seth  Newman,  for  plaintiff  in  error;    and 
E.  H.  Smith  and  W.  H.  Barnett,  contra. 

Harlan,  J.,  .  .  .  delivered  the  opinion  of  the  court.  .  .  . 

The  statute  of  1903  is  not  repugnant  to  the  constitutional  pro- 
vision declaring  that  no  state  shall  pass  an  ex  post  facto  law.      It 

^  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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aiii  not  create  a  new  offense  nor  aggravate  or  increase  the  enormity 
of  the  crime  for  the  commission  of  which  the  accused  was  convicted, 
nor  re<]uire  the  infliction  upon  the  accused  of  any  greater  or  more 
st'vere  punishment  than  was  prescribed  by  law  at  the  time  of  the 
commission  of  tiie  offense.  The  changes,  looked  at  in  the  light  of 
reason  and  common  sense  and  applied  to  the  present  case,  are  to  be 
tiiken  as  favorable  rather  tiian  as  unfavorable  to  him.  It  may  be 
sometimes  difficult  to  say  whether  particular  changes  in  the  law 
are  or  are  not  in  mitigation  of  the  punishment  for  crimes  previously 
cx)minitted.  But  it  must  be  taken  that  there  is  such  mitigation 
when  by  the  later  law  there  is  an  enlargement  of  the  period  of 
confinement  i>rior  to  the  actual  execution  of  the  criminal  by  hang- 
ing. Tlie  giving,  by  the  later  statute,  of  three  months'  additional 
lime  to  live,  after  the  rendition  of  judgment,  was  clearly  to  his 
atlvantjige,  for  the  court  must  assume  that  every  rational  person 
desires  to  live  as  long  as  he  may.  If  the  shortening  of  the  time  of 
confinement,  whether  in  the  county  jail  or  in  the  penitentiary 
J)eft)re  execution,  would  have  increased,  as  undoubtedly  it  would 
have  increased,  the  punishment  to  the  disadvantage  of  a  criminal 
sentenced  to  be  hung,  the  enlargement  of  such  time  must  be  deemed 
a  change  for  his  benefit.  So  that  a  statute  which  mitigates  the 
rigor  of  the  law  in  force  at  the  time  a  crime  was  committed  cannot 
l)o  regarded  as  ex  post  facto  ^^^th  reference  to  that  crime.  Calder  v. 
Bull,  3  Dall.  380,  391,  Chase,  J.;  Story's  Const.  §  1345;  Cooley's 
Const.  Lim.  *2G7;  Commonwealth  v.  Gardner,  11  Gray,  438,  443; 
1  Hishop's  Crim.  Law,  §  280.  Besides,  the  extension  of  the  time  to 
live,  given  by  the  later  law,  increased  the  opportunity  of  the 
accu.sed  to  obtain  a  pardon  or  commutation  from  the  Governor  of 
the  state  before  his  execution. 

Nor  was  the  punishment,  in  any  substantial  sense,  increased  or 
made  more  severe  by  substituting  close  confinement  in  the  peni- 
tent iar>'  prior  to  execution  for  confinement  in  the  county  jail. 
It  i.s  contended  that  "  close  confinement  "  means  "  sohtary  con- 
finement," and  Medley's  Case,  134  U.  S.  160,  is  cited  in  support 
of  the  contention  that  the  new  law  increased  the  punishment  to  the 
di-satl vantage  of  the  accused.  We  do  not  think  that  the  two 
phrases  import  the  same  kind  of  punishment.  Although  solitary 
confinement  may  involve  close  confinement,  a  criminal  could  be 
kept  in  close  confinement  without  being  subjected  to  solitary 
confinement.  It  cannot  be  supposed  that  any  criminal  would  be 
»ubj»-<-ted  to  solitary  confinement  when  the  mandate  of  the  law  was 
simply  to  keep  him  in  close  confinement. 
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Again,  it  is  said  that  the  law  in  force  when  the  crime  was  com- 
mitted only  required  confinement,  whereas  the  later  statute 
required  close  confinement.  But  this  difference  of  phraseology  is 
not  material.  "  Confinement  "  and  "  close  confinement  "  equally 
mean  such  custody,  and  only  such  custody,  as  will  safely  secure 
the  production  of  the  body  of  the  prisoner  on  the  day  appointed 
for  his  execution. 

The  objection  that  the  later  law  required  the  execution  of  the 
sentence  of  death  to  take  place  within  the  limits  of  the  penitentiary 
rather  than  in  the  county  jail,  as  provided  in  the  previous  statute, 
is  without  merit.  However  material  the  place  of  confinement 
may  be  in  case  of  some  crimes  not  involving  life,  the  place  of 
execution,  when  the  punishment  is  death,  within  the  limits  of  the 
state,  is  of  no  practical  consequence  to  the  criminal.  On  such  a 
matter  he  is  not  entitled  to  be  heard. 

The  views  we  have  expressed  are  in  accord  ^^^th  those  an- 
nounced by  the  Supreme  Court  of  North  Dakota.  State  v. 
Rooney,  12  N.  Dak.  144,  152. 

We  are  of  opinion  that  the  law  of  1903  did  not  alter  the  situation 
to  the  material  disadvantage  of  the  criminal,  and,  therefore,  was 
not  ex  post  facto  when  applied  to  his  case  in  the  particulars  men- 
tioned. Judgment  affirmed. 


ROSS  V.   OREGON. 
Supreme  Court  of  the  United  States.     1913. 

[227  United  States,  150.] ' 

Error  to  the  Supreme  Court  of  Oregon, 

This  was  a  criminal  prosecution  instituted  in  the  Circuit  Court 
for  Marion  County,  Oregon,  by  an  information  charging  Ross  and 
others,  being  officers  and  directors  of  a  bank,  with  having  con- 
verted to  their  own  use  educational  funds  belonging  to  the  state. 
The  statute  provided  that  "  if  any  person  shall  receive  any  money 
whatever  for  this  state  .  .  .  and  shall  in  any  way  convert  to  his 
own  use  any  portion  thereof  .  .  .  such  person  shall  be  deemed 
guilty  of  larceny."     (BelUnger  &  Cotton's  Codes,  §  1807.)     By  an 

*  A  statement  has  been  framed  upon  the  opinion.  —  Ed. 
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act  taking  effect  May  26,  1007,  the  legislature  provided  for  the  des- 
ignation of  state  depositories  for  the  purpose  of  receiving  on  deposit 
state  funds  — except  educational  funds  — and  paying  interest, 
and  for  the  designation  of  an  active  depository  for  the  collection 
and  prompt  pa^Tiient  of  drafts,  checks,  certificates  of  deposit,  and 
ct>ujK)ns  for  the  state  treasurer,  compensation  being  paid  by  such 
active  depository  (Laws,  1907,  c.  135,  p.  248).  In  June,  1907, 
the  bank  in  question  became  an  active  depository,  and  an  account 
was  opened  in  the  name  of  the  state  treasurer,  with  the  added 
ilesignation  "  educational."  The  deposits  were  checks  and  drafts 
belonging  to  the  educational  funds.  The  bank  failed,  and  at  the 
time  of  the  failure  had  on  hand  less  cash  than  the  amount  of  this 
account.  The  officers  and  directors  had  not  appropriated  any  of 
the  money  to  their  personal  use;  but,  knowing  that  it  belonged  to 
the  state's  educational  funtl  and  was  received  by  the  bank  as  an 
active  depository,  they  had  permitted  it  to  be  commingled  with 
other  dejiosits  and  funds  and  had  sanctioned  its  use  in  paying  liabil- 
ities of  the  bank.  Upon  a  separate  trial,  Ross  was  convicted  and 
sentenced  to  fine  and  imprisonment.  An  appeal  to  the  Supreme 
Court  of  the  state  resulted  in  the  elimination  of  the  fine  and  in  the 
affirmance  of  the  judgment  in  other  respects  (55  Oregon,  450). 

U'.  I).  Guthrie  and  W.  McCamant,  for  plaintiff  in  error;  and 
.1.  M.  Crawford,  Attorney  General  of  Oregon,  and  others,  contra. 

\'an  Dev.-vnter,  J.,  delivered  the  opinion  of  the  court.  .  .  . 

Before  the  passage  of  the  depository  act  the  Supreme  Court  of 
the  state  had  occasion  to  consider  and  determine,  in  Baker  v. 
Williams  Banking  Co.,  42  Oregon,  213,  222-225,  whether,  in  view 
of  §  1807  of  Bellinger  &  Cotton's  Codes  (then  §  1772,  Hill's  Ann. 
Ijiws),  the  state  treasurer  la^vfully  could  make  a  general  deposit 
in  a  bank  of  monej^  of  the  state  belonging  to  its  educational  funds, 
and  it  was  held  that  he  could.  .  .  . 

After  that  decision  and  before  the  transactions  here  in  question 
the  dejKjsitory  act  was  passed  and  put  in  force,  but  its  construc- 
tion and  operation  were  not  determined  by  the  Supreme  Court  of 
the  .state  until  it  passed  upon  the  case  at  bar  It  was  then  held  .  .  . 
that  the  act  operated,  and  the  legislature  intended,  to  take  the 
e<lucational  funds  out  of  the  custom  or  rights  of  the  treasurer  to 
make  general  deposits  which  was  recognized  in  Baker  v.  Williams 
Banking  Co.,  miyra.  ,  .  . 

It  will  1)6  perceived  that  but  for  the  depository  act,  as  so  con- 
st rufd,  the  deposit  would  have  been  a  general  one,  merely  creating 
the  relation  of  debtor  and  creditor  between  the  bank  and  the  state, 
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and  the  coniminp;lin{^  and  use  of  the  money  in  the  manner  show-n 
would  not  have  hecu  a  crime  under  §  1807. 

The  record  shows  that  the  plaintiff  in  error  contended  in  the 
Supreme  Court  of  the  .state  that  the  dcijository  act  was  not  rea- 
sonal)ly  suscej^tihle  of  the  construction  ultimately  adoj^ted,  and 
that  to  put  such  a  construction  upon  it  would  be  violative  of  the 
prohibition  in  the  Constitution  of  the  United  States  against  ex 
po.-it  facto  state  laws.  Both  phases  of  the  contention  were  denied, 
the  second  necessarily  failing  with  the  first,  and  the  plaintiff  in 
error  now  assigns  error  upon  that  holding  and  complains  that  it 
deprived  him  of  a  right  secured  by  the  Constitution. 

Bearing  in  mind  what  has  been  said,  and  especially  that  the 
depository  act  and  §  1807  were  both  in  force  at  the  time  of  the 
alleged  offense,  it  will  be  perceived  that  the  real  complaint  which 
we  are  asked  to  consider  is,  not  that  the  Supreme  Court  of  the 
state  in  any  wise  rested  its  judgment  upon  a  statute  passed  after 
the  time  of  the  alleged  offense,  but  only  that  it  misconstrued  a 
pre-existing  statute  to  the  disadvantage  of  the  plaintiff  in  error  and 
that  such  a  decision  is  an  ex  post  facto  law  within  the  meaning  of 
Art.  I.,  §  10,  of  the  Constitution,  which  declares:  "  No  state  .  .  . 
shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing 
the  obHgation  of  contracts." 

But  that  provision  of  the  Constitution,  according  to  the  natural 
import  of  its  terms,  is  a  restraint  upon  legislative  power  and  con- 
cerns the  making  of  laws,  not  their  construction  by  the  courts.  It 
has  been  so  regarded  from  the  beginning.  .  .  .  Calder  v.  Bull,  3 
Dall.  386,  .  .  .  Fletcher  v.  Peck,  6  Cranch,  87,  138,  .  .  .  Com- 
mercial Bank  v.  Buckingham's  Executors,  5  How.  317,  .  ,  .  New 
Orleans  Water  Works  Co.  v.  Louisiana  Sugar  Refining  Co.,  125 
U.  S.  18,  30,  .  .  .  Brown  v.  Smart,  14.5  U.  S.  454,  458,  .  .  . 
Central  Land  Co.  v.  Laidley,  159  U.  S.  103,  109;  Bacon  v.  Texas, 
163  U.  S.  207,  220;  Hanford  v.  Davies,  Id.  273,  278;  Turner  v. 
Wilkes  County,  173  U.  S.  461;  Cross  Lake  Shooting  &  Fishing 
Club  V.  Louisiana,  224  U.  S.  632,  638. 

But  whilst  thus  uniformly  holding  that  the  provision  is  directed 
against  legislative,  but  not  judicial,  acts,  this  court  with  like  uni- 
formity has  regarded  it  as  reaching  every  form  in  which  the 
legislative  power  of  a  state  is  exerted,  whether  it  be  a  constitution, 
a  constitutional  amendment,  an  enactment  of  the  legislature,  a 
by-law  or  ordinance  of  a  municipal  corporation,  or  a  regulation  or 
order  of  some  other  instrumentality  of  the  state  exercising  dele- 
gated legislative  authority.      New  Orleans  Water  Works  Co.  v. 
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Louisiana  Sugju  Refining  Co.,  supra;  St.  Paul  Gas  Light  Co.  v. 
St.  Paul,  ISl  U.  S.  142,  148;  Davis  &  Farnum  Manufacturing 
Co.  V.  U>s  Angeles,  189  U.  S.  207,  216;  Grand  Trunk  Railway  Co. 
r.  Railroad  Conuuission  of  Indiana,  221  U.  S.  400,  403.  Of  course, 
the  ruling  here  in  question  was  by  an  instrumentality  of  the  state, 
but  as  its  purixise  wag,  not  to  prescribe  a  new  law  for  the  future, 
but  only  to  apply  to  a  completed  transaction  laws  which  were  in 
foree  at  the  time,  it  is  quite  plain  that  the  ruling  was  a  judicial  act 
and  not  an  exorcise  of  legislative  authority.  As  was  said  in  Prentis 
I.  Atlantic  Coiust  Line  Co.,  211  U.  S.  210,  226:  "  A  judicial  inquiry 
investigates,  iledares  and  enforces  liabilities  as  they  stand  on  pres- 
ent or  past  facts  and  under  laws  supposed  already  to  exist.  That 
is  its  jjurpose  anil  end.  Legislation,  on  the  other  hand,  looks  to 
the  future  and  changes  existing  conditions  by  making  a  new  rule 
to  he  applied  thereafter  to  all  or  some  part  of  those  subject  to  its 
jx)wcr." 

The  plaint  iff  in  error  cities  the  cases  of  Kring  v.  Missouri,  107 
U.  S.  221;  Muhlker  v.  New  York  &  Harlem  Railroad  Co.,  197 
U.  S.  544;  I^uisiana  v.  Pilsbury,  105  U.  S.  278;  Gelpcke  v.  Dubu- 
que, 1  Wall.  175,  and  Butz  v.  City  of  Muscatine,  8  Wall.  575,  as 
holding  that  a  juihcial  decision  may  be  a  law  in  the  sense  of  the 
constitutional  provision  which  he  invokes.  But  none  of  those 
cases,  when  rightly  considered,  sustains  that  position.  The  first 
was  a  criminal  case  in  which  a  provision  in  a  new  constitution  was 
held  to  be  an  ex  post  f ado  law  as  to  an  offense  theretofore  committed ; 
the  second  presented  the  question  whether  a  state  statute  of  1892 
impaired  contractual  obligations  created  by  deeds  of  a  much 
earlier  date;  the  third  and  fourth  were  explained  in  Central  Land 
Co.  t'.  Laidley,  159  U.  S.  103,  111-112;  Bacon  v.  Texas,  163  U.  S. 
207,  221-223,  and  Turner  v.  Wilkes  County,  supra,  and  were  there 
shown  not  to  be  in  conflict  with  other  cases  on  the  subject,  and  the 
fifth  is  in  no  ^^^se  distinguishable  from  the  fourth. 

We  conclude  that  no  federal  right  was  involved  in  the  ruling 
respecting  the  construction  of  the  depository  act.  .  .  . 

As  the  record  presents  no  federal  question,  we  are  without 
jurisdiction  to  review  the  judgment,  and  therefore  cannot  enter 
into  the  merits  of  the  questions  that  were  presented  and  deter- 
mined in  the  state  court. 

Writ  of  error  dismissed. 


CHAPTER   III. 

SOME  TOPICS  IX  THE  FIRST  TEX  AMEXDMEXTS: 
THE   FEDERAL  BILL  OF   RIGHTS.^ 

BARRON   V.   BALTIMORE. 

Supreme  Court  of  the  United  States.     1833. 

[7  Peters,  243.] 

On  a  writ  of  error  to  the  Court  of  Appeals  for  the  Western  Shore 
of  the  State  of  Maryland. 

This  case  was  instituted  by  the  plaintiff  in  error  against  the  city 
of  Baltimore,  under  its  corporate  title  of  "  The  Mayor  and  City 
Council  of  Baltimore,"  to  recover  damages  for  injuries  to  the 
wharf-property  of  the  plaintiff,  arising  from  the  acts  of  the  cor- 
poration. Craig  and  Barron,  of  whom  the  plaintiff  is  survivor, 
were  owners  of  an  extensive  and  highly  productive  wharf  in  the 
eastern  section  of  Baltimore,  enjoying,  at  the  period  of  their  pur- 
chase of  it,  the  deepest  water  in  the  harbor. 

The  city,  in  the  asserted  exercise  of  its  corporate  authority  over 
the  harbor,  the  paving  of  streets,  and  regulating  grades  for  paving, 
and  over  the  health  of  Baltimore,  directed  from  their  accustomed 
and  natural  course,  certain  streams  of  water  which  flow  from  the 
range  of  hills  bordering  the  city,  and  diverted  them,  partly  by 
adopting  new  grades  of  streets,  and  partly  by  the  necessary  results 
of  paving,  and  partly  by  mounds,  embankments  and  other  artificial 
means,  purposely  adapted  to  bend  the  course  of  the  water  to  the 
wharf  in  question.  These  streams  becoming  very  full  and  violent 
in  rains,  carried  down  with  them  from  the  hills  and  the  soil  over 
which  they  ran,  large  masses  of  sand  and  earth,  which  thej^  de- 
posited along,  and  widely  in  front  of  the  wharf  of  the  plaintiff. 
The  alleged  consequence  was,  that  the  water  was  rendered  so 
shallow  that  it  ceased  to  be  useful  for  vessels  of  any  important 
burthen,  lost  its  income,  and  became  of  little  or  no  value  as  a 
wharf. 

This  injury  was  asserted  to  have  been  inflicted  by  a  series  of 
ordinances  of  the  corporation,  between  the  years  1815  and  1821; 

1  Cases  on  Due  Process  of  Law  will  be  found  in  Book  III.  —  Ed. 
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juiil  tliat  the  evil  was  progressive:  and  it  was  active  and  increasing 
even  at  the  institution  of  this  suit  in  1822. 

At  the  trial  of  the  cause  in  Baltimore  county  court,  the  plaintiff 
gave  eviilenoe  tending  to  prove  the  original  and  natural  course  of 
the  streams,  the  various  works  of  the  corporation  from  time  to 
time  to  turn  them  in  the  ilirection  of  this  wharf,  and  the  ruinous 
eon.-^-quences  of  these  measures  to  the  interests  of  the  plaintiff. 
It  was  not  asserted  by  the  defendants  that  any  compensation  for 
the  injury  was  ever  made  or  proffered;  but  they  justified  under 
tlie  authority  they  deduced  from  the  charter  of  the  city,  granted 
by  the  legislature  of  ^Maryland,  and  under  several  acts  of  the 
legislature  conferring  powers  on  the  corporation  in  regard  to  the 
grading  ami  jiaving  of  streets,  the  regulation  of  the  harbor  and  its 
waters,  and  to  the  health  of  the  city. 

They  also  denied  that  the  plaintiff  had  showai  any  cause  of  action 
in  the  declaration,  asserting  that  the  injury  complained  of  was  a 
matter  of  public  nuisance,  and  not  of  special  or  individual  grievance 
in  the  eye  of  the  law.  This  latter  ground  was  taken  in  exception, 
and  was  also  urged  as  a  reason  for  a  motion  in  arrest  of  judgment. 
On  all  points,  the  decision  of  Baltimore  County  Court  was  against 
the  defendants,  and  a  verdict  for  four  thousand  five  hundred 
dollars  was  rendered  for  the  plaintiff.  An  appeal  was  taken  to  the 
Court  of  Appeals,  which  reversed  the  judgment  of  Baltimore 
County  Court,  and  did  not  remand  the  case  to  that  court  for  a 
further  trial.  From  this  judgment  the  defendant  in  the  Court  of 
ApjK'als,  prosecuted  a  writ  of  error  to  this  court. 

Mityer,  for  plaintiff  in  error;  and  Taney  and  Scott,  contra. 

Maicshall,  C.  J.,  deUvered  the  opinion  of  the  court. 

The  judgment  brought  up  b}^  this  writ  of  error  having  been 
rendered  by  the  court  of  a  state,  this  tribunal  can  exercise  no 
juriiwiiction  over  it,  unless  it  be  shown  to  come  within  the  pro- 
visions of  the  twenty-fifth  section  of  the  judicial  act. 

The  plaintiff  in  error  contends  that  it  comes  within  that  clause 
in  the  Fifth  Amendment  to  the  Constitution,  which  inhibits  the 
taking  of  private  property  for  public  use,  without  just  compensa- 
tion. He  in.sist.s  that  this  amendment,  being  in  favor  of  the  liberty 
of  the  citizen,  ought  to  be  so  construed  as  to  restrain  the  legislative 
powfT  of  a  state,  as  well  as  that  of  the  United  States.  If  this 
proix>sition  be  uiifnie.  the  court  can  take  no  jurisdiction  of  the 
caiwe. 

The  (|ucstion  thus  presented  is,  we  think,  of  great  importance, 
but  not  of  much  difficulty. 
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The  Constitution  was  ordained  and  established  by  the  people 
of  the  United  States  for  themselves,  for  their  own  government, 
and  not  for  the  government  of  the  individual  states.  Each  state 
establisiied  a  constitution  for  itself,  and,  in  that  constitution, 
provideil  such  limitations  and  restrictions  on  the  powers  of  its 
particular  government  as  its  judgment  dictated.  The  people  of 
the  United  States  framed  such  a  government  for  the  United  States 
as  they  supposed  best  adapted  to  their  situation,  and  best  cal- 
culated to  promote  their  interests.  The  powers  they  conferred 
on  this  government  were  to  be  exercised  by  itself;  and  the  limita- 
tions on  power,  if  expressed  in  general  terms,  are  naturall}-,  and, 
we  think,  necessarily  applicable  to  the  government  created  by  the 
instrument.  They  are  limitations  of  the  power  granted  in  the 
instrument  itself;  not  of  distinct  governments,  framed  by  different 
persons  and  for  different  purposes. 

If  these  propositions  be  correct,  the  Fifth  Amendment  must 
be  understood  as  restraining  the  power  of  the  general  government, 
not  as  applicable  to  the  states.  In  their  several  constitutions  they 
have  imposed  such  restrictions  on  their  respective  governments 
as  their  own  wisdom  suggested;  such  as  they  deemed  most  proper 
for  themselves.  It  is  a  subject  on  which  they  judge  exclusively, 
and  with  which  others  interfere  no  farther  than  they  are  supposed 
to  have  a  common  interest. 

The  counsel  for  the  plaintiff  in  error  insists  that  the  Constitution 
was  intended  to  secure  the  people  of  the  several  states  against  the 
undue  exercise  of  power  by  their  respective  state  governments; 
as  well  as  against  that  which  might  be  attempted  by  their  general 
government.  In  support  of  this  argument  he  relies  on  the  inhibi- 
tions contained  in  the  tenth  section  of  the  first  article. 

We  think  that  section  affords  a  strong  if  not  a  conclusive  argu- 
ment in  support  of  the  oi)inion  already  indicated  by  the  court. 

The  preceding  section  contains  restrictions  which  arc  obviously 
intended  for  the  exclusive  purpose  of  restraining  the  exercise  of 
power  by  the  departments  of  the  general  government.  Some  of 
them  use  language  applicable  only  to  Congress:  others  are  expressed 
in  general  terms.  The  third  clause,  for  example,  declares  that 
"  no  bill  of  attainder  or  ex  post  facto  law  shall  l)e  passed."  No 
language  can  Ije  more  general ;  yet  the  demonstration  is  complete 
that  it  applies  solely  to  the  government  ot  the  United  States. 
In  addition  to  the  general  arguments  furnished  by  the  instrument 
itself,  some  of  which  have  been  already  suggested,  tlie  succeeding 
section,  the  avowed  purpose  of  which  is  to  restrain  state  legislation, 
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contains  in  terms  the  very  prohibition.  It  declares  that  "  no 
state  shall  pass  anv  bill  of  attainder  or  ex  post  facto  law."  This 
provision,  then,  of  the  ninth  section,  however  comprehensive  its 
Innguiige,  contains  no  restriction  on  state  legislation. 

The  ninth  section  having  enumerated,  in  the  nature  of  a  bill  of 
rights,  the  hmitations  intended  to  be  imposed  on  the  powers  of  the 
general  government,  the  tenth  proceeds  to  enumerate  those  which 
were  to  opx^rate  on  the  state  legislatures.  These  restrictions  are 
brought  together  in  the  same  section,  and  are  by  express  words 
applieil  to  the  states.  "  No  state  shall  enter  into  any  treaty,"  &c. 
Perceiving  that  in  a  constitution  framed  by  the  people  of  the  United 
Statt's  for  the  govermnent  of  all,  no  limitation  of  the  action  of 
govermnent  on  the  people  would  apply  to  the  state  goverrmient, 
unless  expres.sed  in  terms;  the  restrictions  contained  in  the  tenth 
section  are  in  direct  words  so  applied  to  the  states. 

It  is  wortiiy  of  remark,  too,  that  these  inhibitions  generally 
restrain  state  legislation  on  subjects  entrusted  to  the  general 
government,  or  in  wiiich  the  people  of  all  the  states  feel  an  interest. 

A  state  is  forbidden  to  enter  into  any  treaty,  alliance  or  con- 
federation. If  these  compacts  are  with  foreign  nations,  they 
interfere  \\'ith  the  treaty  making  power  which  is  conferred  entirely 
on  the  general  government;  if  with  each  other,  for  political  pur- 
IK)s<'s,  they  can  scarcely  fail  to  interfere  with  the  general  purpose 
and  intent  of  the  Constitution.  To  grant  letters  of  marque  and 
repri.sal,  would  lead  directly  to  war;  the  power  of  declaring  which 
is  expressly  given  to  Congress.  To  coin  money  is  also  the  exercise 
of  a  power  conferred  on  Congress.  It  would  be  tedious  to  recapitu- 
late the  several  limitations  on  the  powers  of  the  states  which  are 
contained  in  this  section.  They  will  be  found,  generally,  to  restrain 
state  Icgishition  on  subjects  entrusted  to  the  government  of  the 
union,  in  which  the  citizens  of  all  the  states  are  interested.  In 
these  aIon<'  were  the  whole  people  concerned.  The  question  of 
their  ap[)lication  to  states  is  not  left  to  construction.  It  is  averred 
in  pfjwitive  words. 

If  the  original  Constitution,  in  the  ninth  and  tenth  sections  of  the 
first  article,  draws  this  plain  and  marked  line  of  discrimination 
between  the  limitations  it  imposes  on  the  powers  of  the  general 
government,  and  on  those  of  the  states;  if  in  every  inhibition 
int^Tjdf'd  to  aft  on  state  power,  words  are  employed  which  directly 
pxpre^w  that  intent;  some  strong  reason  must  be  assigned  for 
departing  from  this  .safe  and  judicious  course  in  framing  the 
amendments,  lx.'fore  that  departure  can  be  assumed. 
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We  search  in  vain  for  that  reason. 

Had  the  people  of  the  several  states,  or  any  of  them,  required 
changes  in  their  constitutions;  had  they  required  adchtional  safe- 
guards to  liberty  from  the  apprehended  encroachments  of  their 
particular  governments:  the  remedy  was  in  their  own  hands,  and 
would  have  been  applied  by  themselves.  A  convention  would 
have  been  assembled  by  the  discontented  state,  and  the  required 
improvements  would  have  been  made  by  itself.  The  unwieldy 
and  cumbrous  machinery  of  procuring  a  recommendation  from 
two-thirds  of  Congress,  and  the  assent  of  three-fourths  of  their 
sister  states,  could  never  have  occurred  to  any  human  being  as  a 
mode  of  doing  that  which  might  be  effected  by  the  state  itself. 
Had  the  framers  of  these  amendments  intended  them  to  be  limita- 
tions on  the  powers  of  the  state  governments,  they  would  have 
imitated  the  framers  of  the  original  Constitution,  and  have  ex- 
pressed that  intention.  Had  Congress  engaged  in  the  extraordinary 
occupation  of  improving  the  constitutions  of  the  several  states  by 
affording  the  people  additional  protection  from  the  exercise  of 
power  by  their  own  governments  in  matters  which  concerned 
themselves  alone,  they  would  have  declared  this  purpose  in  plain 
and  intelligible  language. 

But  it  is  universally  understood,  it  is  a  part  of  the  history  of  the 
day,  that  the  great  revolution  which  established  the  Constitution 
of  the  United  States,  was  not  effected  without  immense  opposition. 
Serious  fears  were  extensively  entertained  that  those  powers  which 
the  jjatriot  statesmen,  who  then  watched  over  the  interests  of  our 
country,  deemed  essential  to  union,  and  to  the  attainment  of  those 
invaluable  objects  for  which  union  was  sought,  might  be  exercised 
in  a  manner  dangerous  to  liberty.  In  almost  every  convention  by 
which  the  Constitution  was  adopted,  amendments  to  guard  against 
the  abuse  of  power  were  recommended.  These  amendments 
demanded  security  against  the  apprehended  encroachments  of  the 
general  government  —  not  against  those  of  the  local  governments. 

In  compliance  with  a  sentiment  thus  generally  expressed,  to 
quiet  fears  thus  extensively  entertained,  amendments  were  pro- 
posed by  the  required  majority  in  Congress,  and  adopted  by  the 
states.  These  amendments  contain  no  expression  indicating  an 
intention  to  apply  them  to  the  state  governments.  This  court 
cannot  so  appl}'  them. 

We  are  of  opinion  that  the  provision  in  the  Fifth  Amendment 
to  the  Constitution,  declaring  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation,  is  intended  solely 
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tu>  a  limitation  on  the  exercise  of  power  by  the  government  of  the 
UnittHl  States,  and  is  not  appUcable  to  the  legislation  of  the  states. 
We  are  therefore  of  opinion  that  there  is  no  repugnancy  between 
the  several  acts  of  the  general  assembly  of  Maryland,  given  in 
evidence  by  the  defendants  at  the  trial  of  this  cause,  in  the  court 
of  that  state,  ami  the  Constitution  of  the  United  States.  This 
court,  therefore,  has  no  jurisdiction  of  the  cause;  and  it  is  dis- 
niisseii. 


MOORE,  Executor  of  Eels,  v.  ILLINOIS. 

Supreme  Court  of  the  United  States.     1852. 

[14  Howard,  13.] 

This  case  was  lirought  up  from  the  Supreme  Court  of  the  State 
of  Illinois,  by  a  wTit  of  error  issued  under  the  25th  section  of  the 
Judiciary  Act. 

The  section  of  the  law  of  Illinois,  under  which  Eels  was  indicted 
in  1842,  and  the  facts  in  the  case  are  set  forth  in  the  opinion  of  the 
court,  and  need  not  be  repeated.  The  court  before  which  he  was 
trie<l,  fined  him  four  hundred  dollars,  and  the  Supreme  Court  of 
Illinois  affirmed  the  judgment.  The  case  is  reported  in  4  Scam- 
mon's  Rep.  498. 

Chnxe  and  Dixon,  for  plaintiff  in  error;  and  Shields  and  Mc~ 
Dougall,  conlrn. 

CiRiER,  J.,  delivered  the  opinion  of  the  court. 

Tin*  i)laintifT  in  error  was  indicted  and  convicted  under  the 
criminal  code  of  Illinois  for  "  harboring  and  secreting  a  negro 
slave."  The  record  was  removed  by  writ  of  error  to  the  Supreme 
Court  of  that  state.  ... 

It  has  been  urged  that  this  act  is  void,  as  it  subjects  the  delin- 
quent to  a  double  punishment  for  a  single  offense.  But  we  think 
that  neither  the  fact  a.ssumed  in  this  proposition,  nor  the  inference 
from  it,  will  }>e  found  to  be  correct.  The  offenses  for  which  the 
fourth  .section  of  the  act  of  12th  February,  1793,  subjects  the 
delinquent  to  a  fine  of  five  hundred  dollars,  are  different  in  many 
resp<Tts  from  those  defined  by  the  statute  of  Illinois.  The  act  of 
CongrcHH  contemplates  recapture  and  reclamation,  and  punishes 
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those  who  intorfere  with  the  master  in  the  exercise  of  this  right  — 
first,  by  obstructing  or  hindering  the  chiimant  in  his  endeavors  to 
seize  and  arrest  the  fugitive;  seeondiy,  by  rescuing  the  fugitive 
when  arrested;  and,  thirdl}-,  by  harboring  or  conceahng  him  after 
notice. 

But  the  act  of  Ilhnois,  having  for  its  object  the  prevention  of 
the  immigration  of  such  persons,  punislies  the  harboring  or  secret- 
ing negro  slaves,  whether  domestic  or  foreign,  and  without  regard 
to  the  master's  desire  either  to  reclaim  or  abandon  them.  The 
fine  imposed  is  not  given  to  the  master,  as  the  party  injured,  but 
to  the  state,  as  a  penalty  for  disobedience  to  its  laws.  And  if  the 
fine  inflicted  by  the  act  of  Congress  had  been  made  recoverable  by 
indictment,  the  offense,  as  stated  in  any  one  of  the  counts  of  the 
bill  before  us,  would  not  have  supported  such  an  indictment. 
Even  the  last  count,  which  charges  the  plaintiff  in  error  with 
"  unlawfully  preventing  C.  D.,  the  la\vful  owner,  from  retaking 
the  negro  slave,"  as  it  does  not  allege  notice,  does  not  describe  an 
offense  punishable  by  the  act  of  Congress. 

But  admitting  that  the  plaintiff  in  error  may  be  liable  to  an 
action  under  the  act  of  Congress,  for  the  same  acts  of  harboring 
and  preventing  the  owner  from  retaking  his  slave,  it  does  not  fol- 
low that  he  would  l)e  twice  punished  for  the  same  offense.  An 
offense,  in  its  legal  signification,  means  the  transgression  of  a  law. 
A  man  may  be  compelled  to  make  reparation  in  damages  to  the 
injured  party,  and  be  liable  also  to  punishment  for  a  breach  of  the 
public  peace,  in  consequence  of  the  same  act;  and  may  be  said,  in 
common  parlance,  to  be  twice  punished  for  the  same  offense. 
Every  citizen  of  the  United  States  is  also  a  citizen  of  a  state  or 
territory.  He  may  be  said  to  owe  allegiance  to  two  sovereigns, 
and  may  be  liable  to  punishment  for  an  infraction  of  the  laws  of 
either.  The  same  act  may  be  an  offense  or  transgression  of  the 
laws  of  both.  Thus,  an  assault  upon  the  marshal  of  the  United 
States,  and  hindering  him  in  the  execution  of  legal  process,  is  a 
high  offense  against  the  United  States,  for  which  the  perpetrator 
is  liable  to  punishment;  and  the  same  act  may  be  also  a  gross 
breach  of  the  peace  of  the  state,  a  riot,  assault,  or  a  murder,  and 
subject  the  same  person  to  a  punishment,  under  the  state  laws,  for 
a  misdemeanor  or  felony.  That  either  or  both  may  (if  they  see  fit) 
punish  such  an  offender,  cannot  be  doubted.  Yet  it  cannot  be 
truly  averred  that  the  offender  has  been  twice  punished  for  the 
same  offense;  but  only  that  by  one  act  he  has  committed  two 
offenses,  for  each  of  which  he  is  justly  punishable.     He  could  not 
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plead  the  punishment  by  one  in  bar  to  a  conviction  by  the  other; 
consequently,  this  court  has  decided,  in  the  case  of  Fox  v.  The 
State  of  Ohio  (5  How.  432).  that  a  state  may  punish  the  offense  of 
uttering  or  passing  false  coin,  as  a  cheat  or  fraud  practised  on  its 
citizens:  ami.  in  the  case  of  the  United  States  v.  Marigold  (9  How. 
560),  that  Congress,  in  the  proper  exercise  of  its  authority,  may 
punish  the  siune  act  as  an  offense  against  the  United  States.  .  .  . 

Upon  these  grounds,  we  are  of  opinion  that  the  act  of  Illinois, 
ufKin  which  this  intlictment  is  founded,  is  constitutional,  and 
therefore  attirm  the  judgment. 

McLean,  J.  .  .  . 

It  is  contrar>-  to  the  nature  and  genius  of  our  government,  to 
punish  an  individual  twice  for  the  same  offense.  Where  the 
jurisdiction  is  clearly  vested  in  the  federal  government,  and  an 
adefjuate  jninishnient  has  been  provided  by  it  for  an  offense,  no 
state,  it  appears  to  me,  can  punish  the  same  act.  The  assertion  of 
such  a  power  involves  the  right  of  a  state  to  punish  all  offenses 
punishable  untler  the  act  of  Congress.  This  would  practically 
ilisregartl,  if  it  did  not  destroy,  this  important  branch  of  criminal 
justice,  clearly  vested  in  the  federal  government.  The  exercise 
of  such  a  power  by  the  states  would,  in  effect,  be  a  violation  of  the 
Constitution  of  the  United  States,  and  the  constitution  of  the 
respective  states.  They  all  provide  against  a  second  punishment 
for  the  same  act.  It  is  no  satisfactory  answer  to  this,  to  say  that 
the  states  ami  federal  government  constitute  different  sovereign- 
ties, and,  consequently,  may  each  punish  offenders  under  its  own 

It  is  true,  the  criminal  laws  of  the  federal  and  state  govern- 
ments emanate  from  different  sovereignties;  but  they  operate 
upon  the  same  people,  and  should  have  the  same  end  in  view. 
In  this  respect,  the  federal  government,  though  sovereign  withlh 
the  limitation  of  its  powers,  may,  in  some  sense,  be  considered 
as  the  agent  of  the  states,  to  provide  for  the  general  welfare,  by 
punishing  offen.ses  under  its  own  laws  within  its  jurisdiction.  It 
i.s  lK'li('ve<l  that  no  government,  regulated  by  laws,  punishes  twice 
criminally  the  same  act.  And  I  deeply  regret  that  our  government 
.should  \^o  an  exception  to  a  great  principle  of  action,  sanctioned  by 
humanity  and  justice. 

It  .seem.s  to  me  it  would  be  as  unsatisfactory  to  an  individual  as 
it  would  be  illegal,  to  say  to  him  that  he  must  submit  to  a  second 
punishment  for  the  same  act,  because  it  is  punishable  as  well  under 
f},..  ,f..t<.  !:j\vs,  as  under  the  laws  of  the  federal  government.  .  .  . 
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UNITED   STATES   v.   PEREZ. 

Supreme  Court  of  the  United  States.     1824. 

[9  Wheaton,  579.] 

Story,  J.,  delivered  the  opinion  of  the  court. 

This  cause  comes  up  from  the  Circuit  Court  for  the  Southern 
District  of  New  York,  upon  a  certificate  of  division  in  the  opinions 
of  the  judges  of  that  court.  The  prisoner,  Josef  Perez,  was  put 
upon  trial  for  a  capital  offense,  and  the  jury,  being  unable  to  agree, 
were  discharged  by  the  court  from  giving  any  verdict  upon  the 
indictment,  without  the  consent  of  the  prisoner,  or  of  the  attorney 
for  the  United  States.  The  prisoner's  counsel,  thereupon,  claimed 
his  discharge  as  of  right,  under  these  circumstances;  and  this 
forms  the  point  upon  which  the  judges  were  divided.  The  ques- 
tion, therefore,  arises,  whether  the  discharge  of  the  jury  by  the 
court  from  giving  any  verdict  upon  the  inchctment,  with  which  they 
were  charged,  without  the  consent  of  the  prisoner,  is  a  bar  to  any 
future  trial  for  the  same  offense.  If  it  be,  then  he  is  entitled  to  be 
discharged  from  custody;  if  not,  then  he  ought  to  be  held  in  im- 
prisonment until  such  trial  can  be  had.  We  are  of  opinion,  that 
the  facts  constitute  no  legal  bar  to  a  future  trial.  The  prisoner 
has  not  been  convicted  or  acquitted,  and  may  again  be  put  upon 
his  defense.  We  think,  that  in  all  cases  of  this  nature,  the  law 
has  invested  courts  of  justice  with  the  authority  to  discharge  a 
jury  from  giving  any  verdict,  whenever,  in  their  opinion,  taking 
all  the  circumstances  into  consideration,  there  is  a  manifest  neces- 
sity for  the  act,  or  the  ends  of  public  justice  would  other\vise  be 
defeated.  They  are  to  exercise  a  sound  discretion  on  the  subject; 
and  it  is  impossible  to  define  all  the  circumstances,  which  would 
render  it  proper  to  interfere.  To  be  sure,  the  power  ought  to  be 
used  with  the  greatest  caution,  under  urgent  circumstances,  and 
for  very  plain  and  obvious  causes;  and,  in  capital  cases  especially, 
courts  should  be  extremely  careful  how  they  interfere  vnth  an}^  of 
the  chances  of  life,  in  favor  of  the  prisoner.  But,  after  all,  they 
have  the  right  to  order  the  discharge;  and  the  security  which  the 
public  have  for  the  faithful,  sound,  and  conscientious  exercise  of 
this  discretion,  rests,  in  this,  as  in  other  cases,  upon  the  responsi- 
bility of  the  judges,  under  their  oaths  of  office.  We  are  aware 
that  there  is  some  diversity  of  opinion  and  practice  on  this  subject, 
in  the  American  courts;  but,  after  weighing  the  question  with  due 
deliberation,  we  are  of  opinion,  that  such  a  discharge  constitutes 
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no  bar  to  further  proceedings,  and  gives  no  right  of  exemption  to 
the  prisoner  from  being  again  put  upon  trial.  A  certificate  is  to  be 
ihrtH-teil  to  the  Circuit  Court,  in  conformity  to  this  opinion. 

Ckrtikicate.  This  cause  came  on,  &c.  On  consideration 
xrhereof,  it  is  ordeued  hij  the  court,  that  it  he  certified  to  the  Circuit 
Court  of  the  Distrid  of  New  York,  that,  under  the  circumstances  stated 
in  the  record,  the  prisoner,  Josef  Perez,  is  not  entitled  to  be  discharged 
from  custody,  and  may  again  be  put  to  trial,  upon  the  indictment  found 
against  him,  and  pending  in  the  said  court. 


REYNOLDS  v.  UNITED  STATES. 

Supreme  Court  of  the  United  States.     1878. 

[98  United  States,  145.]  i 

Error  to  the  Supreme  Court  of  the  Territory  of  Utah. 

In  the  District  Court  for  the  Third  Judicial  District  of  Utah 
Reynolds  wa^  indicted  for  bigamy  under  R.  S.  U.  S.  sec.  5352, 
which  provides  that  "  every  person  having  a  husband  or  wife 
living,  who  marries  another,  ...  in  a  territory  or  other  place 
over  which  the  United  States  have  jurisdiction,  is  guilty  of  bigamy, 
and  shall  be  punished  by  a  fine  of  not  more  than  $500,  and  by 
imprisonment  for  a  term  of  not  more  than  five  years."  On  the 
trial  the  accused  proved  that  at  the  time  of  his  second  marriage 
he  was  a  member  of  the  Mormon  Church  and  a  believer  in  its 
d(M't fines,  that  an  accepted  doctrine  of  that  church  was  the  duty  of 
malo  members  to  practise  polygamy,  enjoined  by  God,  the  penalty 
for  failing  to  practice  polygamy,  when  circumstances  would  admit, 
iK'ing  damnation  in  the  life  to  come,  and  that  with  the  permission 
of  the  authorities  of  the  church  the  marriage  in  question  was 
p<'rformed  by  an  official  of  that  church.  Upon  this  proof  he  asked 
the  court  to  instruct  the  jury  that,  if  he  was  married  in  conformity 
with  what  he  believed  at  the  time  to  be  a  religious  duty,  he  should 
be  acquitted.  The  request  was  refused,  and  the  court  charged 
"  that  there  must  hav(i  been  a  criminal  intent,  but  that  if  the 
defendant,  under  the  influence  of  a  religious  belief  that  it  was 

'  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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right,  —  under  an  inspiration,  if  you  please,  that  it  was  right,  — 
deliberately  married  a  second  time,  having  a  first  wife  living,  the 
want  of  consciousness  of  evil  intent  —  the  want  of  understanding 
on  his  part  that  he  was  committing  a  crime  —  did  not  excuse  him; 
but  the  law  inexorably  in  such  case  implies  the  criminal  intent." 
The  accused  excepted  to  the  refusal  to  charge  and  to  the  charge  as 
given.  The  jury  found  him  guilty;  and  a  judgment  that  he  pay 
a  fine  of  S500  and  be  imprisoned  at  hard  labor  for  two  years  was 
affirmed  by  the  Supreme  Court  of  the  Territory  of  Utah.  There- 
upon this  writ  of  error  was  taken,  various  assignments  of  error 
being  made. 

G.  W.  Biddle  and  B.  Sheeks,  for  plaintiff  in  error;  and  C.  Devens, 
Attorney  General,  and  S.  F.  Phillips,  Solicitor  General,  contra. 
Waite,  C.  J.,  delivered  the  opinion  of  the  court.  .  .  . 
Upon  this  charge  and  refusal  to  charge  the  question  is  raised, 
whether  religious  belief  can  be  accepted  as  a  justification  of  an 
overt  act  made  criminal  by  the  law  of  the  land.  The  inquiry  is  not 
as  to  the  power  of  Congress  to  prescribe  criminal  laws  for  the 
territories,  but  as  to  the  guilt  of  one  who  kno^vingly  violates  a  law 
which  has  been  properly  enacted,  if  he  entertains  a  religious 
belief  that  the  law  is  wrong. 

Congress  cannot  pass  a  law  for  the  government  of  the  terri- 
tories which  shall  prohibit  the  free  exercise  of  religion.  The  first 
amendment  to  the  Constitution  expressly  forbids  such  legislation. 
Religious  freedom  is  guaranteed  everywhere  throughout  the 
United  States,  so  far  as  congressional  interference  is  concerned. 
The  question  to  be  determined  is,  whether  the  law  now  under 
consideration  comes  within  this  prohibition. 

The  word  "  religion  "  is  not  defined  in  the  Constitution.  We 
must  go  elsewhere,  therefore,  to  ascertain  its  meaning,  and  nowhere 
more  appropriately,  we  think,  than  to  the  history  of  the  times  in 
the  midst  of  which  the  provision  was  adopted.  The  precise  point 
of  the  inquiry  is,  what  is  the  religious  freedom  which  has  been 
guaranteed. 

Before  the  adoption  of  the  Constitution,  attempts  were  made 
in  some  of  the  colonies  and  states  to  legislate  not  only  in  respect 
to  the  establishment  of  religion,  but  in  respect  to  its  doctrines  and 
precepts  as  well.  The  people  were  taxed,  against  their  ^^^ll,  for 
the  support  of  religion,  and  sometimes  for  the  support  of  particular 
sects  to  whose  tenets  they  could  not  and  did  not  subscribe.  Pun- 
ishments were  prescritx'd  for  a  failure  to  attend  upon  public  wor- 
ship, and  sometimes  for  entertaining  heretical  opinions.      The 
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controversy  upon  this  general  subject  was  animated  in  many  of  the 
states,  but  setnned  at  last  to  culminate  in  Virginia.  In  1784,  the 
House  of  Delegates  of  that  state  having  under  consideration  "  a 
bill  establishing  provision  for  teachers  of  the  Christian  religion," 
poeitpomHl  it  until  the  next  session,  and  (Hrected  that  the  bill 
slioukl  Ih-  published  and  distributed,  and  that  the  people  be  re- 
questtnl  •*  to  signify  their  opinion  respecting  the  adoption  of  such  a 
bill  at  the  next  session  of  assembly." 

This  brought  out  a  determined  opposition.  Amongst  others, 
Mr.  Matlison  prepared  a  "  Memorial  and  Remonstrance,"  which 
was  widely  circulated  and  signed,  and  in  which  he  demonstrated 
'•  that  religion,  or  the  duty  we  owe  the  Creator,"  was  not  within 
the  cognizjuice  of  civil  government.  Semple's  Virginia  Baptists, 
Ai>iK'ndix.  At  the  next  session  the  proposed  bill  was  not  only 
defeated,  but  another,  "  for  establishing  religious  freedom," 
draft eti  by  Mr.  Jefferson,  was  passed.  1  Jeff.  Works,  45;  2  Howi- 
son.  Hist,  of  \'a.  298.  In  the  preamble  of  this  act  (12  Hening's 
Stat.  84)  religious  freedom  is  defined;  and  after  a  recital  "  that  to 
suffer  the  civil  magistrate  to  intrude  his  powers  into  the  field  of 
opinion,  anil  to  restrain  the  profession  or  propagation  of  principles 
on  supposition  of  their  ill  tendency,  is  a  dangerous  fallacy  which 
at  once  destroys  all  religious  Uberty,"  it  is  declared  ''  that  it  is 
time  enough  for  the  rightful  purposes  of  civil  government  for  its 
officers  to  interfere  when  principles  break  out  into  overt  acts 
again.st  peace  and  good  order."  In  these  two  sentences  is  found 
the  true  distinction  between  what  properly  belongs  to  the  church 
and  what  to  the  state. 

In  a  little  more  than  a  year  after  the  passage  of  this  statute  the 
convention  met  which  prepared  the  Constitution  of  the  United 
Stat<*s.  Of  this  convention  Mr.  Jefferson  was  not  a  member, 
he  Ix'ing  then  absent  as  minister  to  France.  As  soon  as  he  saw 
the  draft  of  the  Constitution  proposed  for  adoption,  he,  in  a  letter 
to  a  friend,  expres,sed  his  disappointment  at  the  absence  of  an 
express  declaration  insuring  the  freedom  of  religion  (2  Jeff.  Works, 
35.5),  but  was  willing  to  accept  it  as  it  was,  trusting  that  the  good 
M'UM'  and  honest  intentions  of  the  people  would  bring  about  the 
necessary  alterations.  1  Jeff.  Works,  79.  Five  of  the  states, 
while  adopting  the  Constitution,  proposed  amendments.  Three  — 
Ni-w  Hamjjshire,  New  York,  and  Virginia  —  included  in  one  form 
or  anf>ther  a  declaration  of  religious  freedom  in  the  changes  they 
desir«*<l  to  have  made,  as  did  also  North  Carohna,  where  the  con- 
vention at  first  declined  to  ratify  the  Constitution  until  the  pro- 
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posed  amonrlmonts  were  acted  upon.  Ar'eordinp;Iy,  at  the  first 
session  of  tlie  first  Congress  ttie  amendment  now  under  con- 
sideration was  proposed  with  others  by  Mr.  Madison.  It 
met  the  views  of  the  advocates  of  religious  freedom,  and  was 
adopted.  Mr.  JefTer.son  afterwards,  in  reply  to  an  address  to 
him  by  a  committee  of  the  Danbury  Baptist  Association  (8 
id.  113),  took  occasion  to  .say:  "Believing  with  you  that  re- 
ligion is  a  matter  whicii  lies  solely  between  man  and  his 
God;  that  he  owes  account  to  none  other  for  his  faith  or  his 
worship;  that  the  legislative  jiowers  of  the  government  reach 
actions  only,  and  not  opinions,  —  I  contemplate  with  sovereign 
reverence  that  act  of  the  whole  American  people  which  declared 
that  their  legislature  should  '  make  no  law  respecting  an  establish- 
ment of  religion  or  prohibiting  the  free  exercise  thereof,'  thus 
building  a  wall  of  separation  between  church  and  state.  Adhering 
to  this  expression  of  the  supreme  will  of  the  nation  in  behalf  of 
the  rights  of  conscience,  I  shall  see  with  sincere  .satisfaction  the 
progress  of  those  sentiments  which  tend  to  restore  man  to  all  his 
natural  rights,  convinced  he  has  no  natural  right  in  opposition  to 
his  social  duties."  Coming  as  this  does  from  an  acknowledged 
leader  of  the  advocates  of  the  measure,  it  may  be  accepted  almost 
as  an  authoritative  declaration  of  the  scope  and  effect  of  the 
amendment  thus  secured.  Congress  was  deprived  of  all  legisla- 
tive power  over  mere  opinion,  but  was  left  free  to  reach  actions 
which  were  in  violation  of  social  duties  or  subversive  of  good 
order. 

Polygamy  has  alwaj^s  been  odious  among  the  northern  and 
western  nations  of  Europe,  and,  until  the  establishment  of  the 
Mormon  Church,  was  almost  exclusively  a  feature  of  the  life  of 
Asiatic  and  of  African  people.  At  common  law,  the  second  mar- 
riage was  always  void  (2  Kent,  Com.  79),  and  from  the  earliest 
history  of  England  polygamy  has  been  treated  as  an  ofifense 
against  society.  .  .  . 

By  the  statute  of  1  James  I.  (c.  11),  the  offense,  if  committed 
in  England  or  Wales,  was  made  punishable  in  the  civil  courts,  and 
the  penalty  was  death.  As  this  statute  was  limited  in  its  opera- 
tion to  England  and  Wales,  it  was  at  a  very  early  period  re-enacted, 
generally  with  some  modifications,  in  all  the  colonies.  In  connec- 
tion with  the  case  we  are  now  considering,  it  is  a  significant  fact 
that  on  the  8th  of  December,  1788,  after  the  passage  of  the  act 
establishing  religious  freedom,  and  after  the  convention  of  Mrginia 
had  recommended  as  an  amendment  to  the  Constitution  of  the 
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Unitetl  States  the  declaration  in  a  bill  of  rights  that  "  all  men  have 
an  equal,  natural,  and  unalienable  right  to  the  free  exercise  of 
religion,  aooonling  to  the  dictates  of  conscience,"  the  legislature  of 
that  state  substantially  enacted  the  statute  of  James  I.,  death 
penalty  included,  because,  as  recited  in  the  preamble,  "  it  hath 
btH>u  doubt^Hi  whether  bigamy  or  poligamy  be  punishable  by  the 
laws  of  this  commonwealth."  12  Hening's  Stat.  691.  From 
that  day  to  this  we  think  it  may  safely  be  said  there  never  has  been 
a  time  in  any  state  of  the  Union  when  polygamy  has  not  been 
an  uflfense  jigainst  society,  cognizable  by  the  civil  courts  and  pun- 
ishable with  more  or  less  severity.  In  the  face  of  all  this  evidence, 
it  is  imiHJSsible  to  believe  that  the  constitutional  guaranty  of 
religious  freedom  was  intended  to  prohibit  legislation  in  respect 
to  this  most  important  feature  of  social  life.  Marriage,  while 
from  its  very  nature  a  sacred  obligation,  is  nevertheless,  in  most 
civilizeil  nations,  a  civil  contract,  and  usually  regulated  by 
law.  .  .  . 

In  our  opinion,  the  statute  immediately  under  consideration  is 
within  the  legislative  power  of  Congress.  It  is  constitutional  and 
valid  as  prescribing  a  rule  of  action  for  all  those  residing  in  the 
territories,  ami  in  places  over  which  the  United  States  have 
exclusive  control.  This  being  so,  the  only  question  which  remains 
is,  whether  tho.se  who  make  polygamy  a  part  of  their  religion  are 
excepted  from  the  operation  of  the  statute.  If  they  are,  then  those 
who  do  not  make  polygamy  a  part  of  their  religious  belief  may  be 
found  guilty  and  punished,  while  those  who  do,  must  be  acquitted 
and  go  free.  This  would  be  introducing  a  new  element  into 
criminal  law.  Laws  are  made  for  the  government  of  actions,  and 
while  they  cannot  interfere  with  mere  religious  belief  and  opinions, 
they  may  with  practices.  Suppose  one  believed  that  human 
sacrifices  were  a  necessary  part  of  religious  worship,  would  it  be 
seriously  contended  that  the  civil  government  under  which  he 
lived  could  not  interfere  to  prevent  a  sacrifice  ?  Or  if  a  wife 
religiously  believed  it  was  her  duty  to  burn  herself  upon  the 
funeral  pile  of  her  dead  hu.sband,  would  it  be  beyond  the  power 
of  the  civil  government  to  prevent  her  carrying  her  belief  into 
practice  ? 

So  here,  a.>^  a  l;i\v  of  the  organization  of  society  under  the  exclu- 
sive dominion  of  the  United  States,  it  is  provided  that  plural  mar- 
rianejj  .shall  not  Ik?  allowed.  Can  a  man  excuse  his  practices  to  the 
contrar>-  lK*cau.se  of  his  religious  belief  ?  To  permit  this  would  be 
to  make  the  profes-sed  doctrines  of  religious  belief  superior  to  the 
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law  of  the  land,  and  in  effect  to  permit  every  citizen  to  become  a 
law  unto  liimself.  Government  could  exist  only  in  name  under 
such  circumstances.  .  .  .  J wkjinent  affirmed} 

Field,  J.  I  concur  ...  on  the  several  points  decided  except 
one—  ...  the  admission  of  the  testimony  .  .  .  given  on  a 
former  trial  upon  a  different  indictment.  .  .  . 


In  re  RAPIER. 
Supreme  Court  of  the  United  States.     1891. 

[143  United  States,  110.]  * 

Original. 

Application  for  leave  to  file  petitions  for  writs  of  habeas  corpus 
was  made  in  behalf  of  persons  arrested  under  information  in  the 
District  Court  for  the  Southern  District  of  Alabama  and  under 
indictments  in  the  Circuit  Court  for  the  Eastern  District  of 
Pennsylvania  respectively,  the  offenses  charged  being  mailing 
newspapers  containing  an  advertisement  of  the  Louisiana  Lottery 
and  mailing  a  letter  concerning  it,  in  disregard  of  the  act  of  1890 
(26  U.  S.  St.  465).  The  petitioners  rehed,  among  other  things, 
upon  a  contention  that  the  statute  conflicted  with  that  provision 
of  the  First  Amendment  to  the  Constitution  of  the  United  States 
which  forbids  Congress  to  make  any  law  abridging  the  freedom  of 
the  press. 

J.  C.  Carter  and  others,  for  petitioners;  and  Miller,  Atty.  Gen., 
and  Maury,  Asst.  Atty.  Gen.,  contra. 

Fuller,  C.  J.,  deUvered  the  opinion  of  the  court.  .  .  . 

These  are  applications  for  discharge  by  writ  of  habeas  corpus 
from  arrest  for  alleged  violations  of  an  act  of  Congress,  approved 
September  19,  1890,  entitled  "  An  act  to  amend  certain  sections 
of  the  Revised  Statutes  relating  to  lotteries,  and  for  other  pur- 
poses."    26  Stat.  465,  c.  908. 

The  question  for  determination  relates  to  the  constitutionality 
of  section  3894  of  the  Revised  Statutes  as  amended  by  that  act. 

1  Ace:  Davis  v.  Beason,  133  U.  S.  333  (1890);  and  Church  of  Latter-Day 
Saints  v.  United  States.  136  U.  S.  1  (1890).  —  Ed. 

2  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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In  Ex  parte  Jackson,  96  U.  S.  727,  it  was  held  that  the  power 
vestcHl  in  Congress  to  establish  post-offices  and  post-roads  em- 
braotHl  the  rt^ulation  of  the  entire  postal  system  of  the  country, 
and  that  under  it  Congress  may  designate  what  may  be  carried 
in  the  mml  luid  what  excluded;  that  in  excluding  various  articles 
frv.m  the  mails  the  object  of  Congress  is  not  to  interfere  with  the 
fr^HHlom  of  tlie  press  or  with  any  other  rights  of  the  people,  but  to 
refuse  the  facilities  for  the  distribution  of  matter  deemed  injurious 
by  (\»ngress  to  the  public  morals;  and  that  the  transportation 
in  any  other  way  of  matters  excluded  from  the  mails  would  not  be 
forbidden.  Uniess  we  are  prepared  to  overrule  that  decision,  it  is 
decisive  of  the  question  before  us. 

It  is  argued  that  in  Jackson's  case  it  was  not  urged  that  Congress 
had  no  ix)wer  to  exclude  lottery  matter  from  the  mails;  but  it  is 
conceded  that  the  point  of  want  of  power  was  passed  upon  in  the 
opinion.  This  wiis  necessarily  so,  for  the  real  question  was  the 
existence  of  the  power  and  not  the  defective  exercise  of  it.  And 
it  is  a  mistake  to  suppose  that  the  conclusion  there  expressed 
was  arrived  at  without  deliberate  consideration.  It  is  insisted 
that  the  ex-press  powers  of  Congress  are  limited  in  their  exercise 
to  the  objects  for  which  they  were  entrusted,  and  that,  in  order  to 
justify  Congress  in  exercising  any  incidental  or  implied  powers  to 
carr>'"into  effect  its  express  authority,  it  must  appear  that  there  is 
some  relation  between  the  means  employed  and  the  legitimate  end. 
This  is  true,  but  while  the  legitimate  end  of  the  exercise  of  the 
|X)wer  in  question  is  to  furnish  mail  facilities  for  the  people  of  the 
United  States,  it  is  also  true  that  mail  facilities  are  not  required  to 
\>o  furnished  for  every  purpose. 

The  states  before  the  Union  was  formed  could  establish  post- 
offices  and  post-roads,  and  in  doing  so  could  bring  into  play  the 
police  power  in  the  protection  of  their  citizens  from  the  use  of  the 
meaas  so  provided  for  purposes  supposed  to  exert  a  demoralizing 
influence  upon  the  people.  When  the  power  to  establish  post- 
offices  and  post-roads  was  surrendered  to  the  Congress  it  was  as  a 
romplote  pfjwor,  and  the  grant  carried  with  it  the  right  to  exercise 
all  the  powers  which  made  that  power  effective.  It  is  not  necessary 
that  Congress  should  have  the  power  to  deal  with  crime  or  im- 
morality within  the  .states  in  order  to  maintain  that  it  possesses  the 
jxiwer  to  forbid  the  u.se  of  the  mails  in  aid  of  the  perpetration  of 
crime  or  immorality. 

Tlje  argument  that  there  is  a  distinction  between  mala  prohibita 
and  mala  in  ae,  and  that  Congress  might  forbid  the  use  of  the  mails 
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in  promotion  of  such  acts  as  are  universally  regarded  as  mala  in  se, 
including  all  such  crimes  as  murder,  arson,  burglar^',  etc.,  and  the 
offense  of  circulating  obscene  books  and  papers,  but  cannot  do  so 
in  respect  of  other  matters  which  it  might  regard  as  criminal  or 
immoral,  but  which  it  ha.s  no  power  it.self  to  prohibit,  involves  a 
concession  which  is  fatal  to  the  contention  of  petitioners,  since  it 
would  be  for  Congress  to  determine  what  are  within  and  what 
without  the  rule;  but  we  think  there  is  no  room  for  such  a  dis- 
tinction here,  and  that  it  must  be  left  to  Congress  in  the  exercise  of 
a  sound  discretion  to  determine  in  what  manner  it  will  exercise 
the  power  it  undoubtedly  possesses. 

We  cannot  regard  the  right  to  operate  a  lottery  as  a  fundamental 
right  infringed  by  the  legislation  in  question;  nor  are  w^e  able  to  see 
that  Congress  can  be  held,  in  its  enactment,  to  have  abridged  the 
freedom  of  the  press.  The  circulation  of  newspapers  is  not 
prohibited  but  the  government  declines  itself  to  become  an  agent 
in  the  circulation  of  printed  matter  wiiich  it  regards  as  injurious 
to  the  people.  The  freedom  of  communication  is  not  abridged 
within  the  intent  and  meaning  of  the  constitutional  provision 
unless  Congress  is  absolutely  destitute  of  any  discretion  as  to  what 
shall  or  shall  not  be  carried  in  the  mails,  and  compelled  arbitrarily 
to  assist  in  the  dissemination  of  matters  condemned  by  its  judg- 
ment, through  the  governmental  agencies  wiiich  it  controls.  That 
power  may  be  abused  furnishes  no  ground  for  a  denial  of  its  exis- 
tence, if  government  is  to  be  maintained  at  all.  .  .  . 

Writs  of  habeas  corpus  denied. 


WALKER  V.  NEW  MEXICO  AND  SOUTHERN 
PACIFIC   RAILROAD   CO. 

Supreme  Court  of  the  United  States.     1897. 
[165  United  States,  593.] ' 

Error  to  the  Supreme  Court  of  the  Territory  of  New  Mexico. 

In  the  District  Court  of  the  Second  Judicial  District  of  the 
Territory  of  New  Mexico  action  was  brought  to  recover  damages 
for  overflowing  lands.  The  jury  returned  a  general  verdict  for  the 
plaintiff,  assessing  damages;  and  the  jury,  in  response  to  questions 

*  The  reporter's  statement  has  not  been  reprinted.  —  Ed. 
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submitteil  by  the  court,  returned  special  findings  of  fact  also. 
The  trial  court  entered  judgment  for  the  defendant,  on  the  ground 
that  the  sptvial  findings  were  inconsistent  with  the  general  verdict; 
and  the  judgnient  was  affirmed  by  the  territorial  Supreme  Court. 

iV.  B.  Field  and  another,  for  plaintiff  in  error;  and  R.  Dunlap 
and  another,  contra. 

BiiEWKK.  J.,  delivered  the  opinion  of  the  court. 

The  testimony  was  not  preserved,  and  the  case  is  submitted  to 
us  uiK)n  the  pleadings,  the  verdict,  the  special  findings  of  fact  and 
the  judgment;  and  on  the  record  as  thus  presented  plamtiff  in 
error  rt^t^  her  claim  of  reversal  upon  three  propositions:  First, 
that  the  act  of  the  territorial  legislature,  authorizing  special 
findings  of  fact  and  providing  for  judgment  on  the  special  findings, 
if  inconsistent  ^^^th  the  general  verdict  (Laws  of  New  Mex.  1889, 
c.  45,  page  97),  is  in  contravention  of  the  Seventh  Amendment  to 
the  C  oust  it  ut  ion  of  the  United  States  which  reads: 

"  In  suites  at  common  law,  where  the  value  in  controversy  shall 
c.xciH'd  twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved, 
and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States,  than  according  to  the  rules  of  the 
common  law."  .  .  . 

First,  N\ith  regard  to  the  constitutional  question,  the  specific 
objection  is  thus  stated  in  the  brief: 

"It  is  not  contended,  although  the  English  authorities  would 
appear  to  warrant  the  contention,  that  at  the  common  law  the 
judge  might  not  require  the  jury  to  answer  special  questions,  or 
interrogate  the  jury  as  to  the  grounds  upon  which  their  general 
verdict  was  found;  but  it  is  most  earnestly  contended  that  the 
extent  of  the  power  of  the  judge,  if  in  his  opinion  the  special 
findings  or  answers  of  the  jury  to  interrogatories  were  inconsistent 
with  the  general  verdict,  was  to  set  aside  the  general  verdict  and 
award  a  venire  de  novo,  while  under  this  statute  authority  is  at- 
t«'mpt4'<l  to  Ix'  conferred  upon  the  judge  to  render  final  judgment 
upon  the  special  fintfings." 

We  de<'m  it  unnecessary  to  consider  the  contention  of  defendant 
in  error  that  the  territorial  courts  are  not  courts  of  the  United 
Stat««,  and  that  the  Seventh  Amendment  is  not  operative  in  the 
territories,  for  by  the  act  of  April  7,  1874,  c.  80,  18  Stat.  27, 
Congress,  legislating  for  all  the  territories,  declared  that  no  party 
"  Hhall  \xi  deprived  of  the  right  of  trial  by  jury  in  cases  cognizable 
at  common  law  ";  and  whik;  this  may  not  in  terms  extend  all  the 
provi.Nions  of  the  Seventh  Amendment  to  the  territories,  it  does 
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secure  all  the  rights  of  trial  by  jury  as  they  existed  at  common 
law. 

The  question  is  whether  this  act  of  the  territorial  legislature  in 
substance  impairs  the  right  of  trial  by  jury.  The  Seventh  Amend- 
ment, indeed,  does  not  attempt  to  regulate  matters  of  pleading  or 
practice,  or  to  determine  in  what  way  issues  shall  be  framed  by 
which  questions  of  fact  are  to  be  submitted  to  a  jury.  Its  aim  is 
not  to  preserve  mere  matters  of  form  and  procedure  but  substance 
of  right.  This  requires  that  questions  of  fact  in  common  law 
actions  shall  be  settled  by  a  jury,  and  that  the  court  shall  not 
assume  directly  or  indirectly  to  take  from  the  jury  or  to  itself  such 
prerogative.  So  long  as  this  substance  of  right  is  preserved  the 
procedure  by  which  this  result  shall  be  reached  is  wholly  within  the 
discretion  of  the  legislature,  and  the  courts  may  not  set  aside  any 
legislative  provision  in  this  respect  because  the  form  of  action  — 
the  mere  manner  in  which  questions  are  submitted  —  is  different 
from  that  which  obtained  at  the  common  law. 

Now  a  general  verdict  embodies  both  the  law  and  the  facts. 
The  jury,  taking  the  law  as  given  by  the  court,  apply  that  law  to 
the  facts  as  they  find  them  to  be  and  express  their  conclusions  in  the 
verdict.  The  power  of  the  court  to  grant  a  new  trial  if  in  its  judg- 
ment the  jury  have  misinterpreted  the  instructions  as  to  the  rules 
of  law  or  misapplied  them  is  unquestioned,  as  also  when  it  appears 
that  there  was  no  real  evidence  in  support  of  any  essential  fact. 
These  things  obtained  at  the  common  law;  they  do  not  trespass 
upon  the  prerogative  of  the  jury  to  determine  all  questions  of  fact, 
and  no  one  to-day  doubts  that  such  is  the  legitimate  duty  and 
function  of  the  court,  notwithstanding  the  terms  of  the  constitu- 
tional guarantee  of  right  of  trial  by  jury.  Beyond  this,  it  was  not 
infrequent  to  ask  from  the  jury  a  special  rather  than  a  general 
verdict,  that  is,  instead  of  a  verdict  for  or  against  the  plaintiff  or 
defendant  embodying  in  a  single  declaration  the  whole  conclusion 
of  the  trial,  one  which  found  specially  upon  the  various  facts  in 
issue,  leaving  to  the  court  the  subsequent  duty  of  determining 
upon  such  facts  the  relief  which  the  law  awarded  to  the  respective 
parties. 

It  was  also  a  common  practice  when  no  special  verdict  was 
demanded  and  when  only  a  general  verdict  was  returned  to 
interrogate  the  jury  upon  special  matters  of  fact.  Whether  or  no  a 
jury  was  compelled  to  answer  such  interrogations,  or  whether,  if  it 
refused  or  failed  to  answer,  the  general  verdict  would  stand  or  not, 
may  be  questioned.     Mayor  &c.  v.  Clark,  3  Ad.  &  El.  506.     But 
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the  right  to  propound  such  interrogatories  was  undoubted  and 
often  rtH-ognized.      Walker  r.  Bailey,  65  Maine,  354;    Spurr  .. 
Shelburne  131  Ma^^^.  429.     In  the  latter  case  the  court  said  (page 
430)-    ••  It  is  within  the  discretion  of  the  presiding  justice  to  put 
inquiries  to  the  jury  as  to  the  grounds  upon  which  they  found 
their  venlict.  ami  the  answers  of  the  foreman,  assented  to  by  his 
fellows  niav  Lh"  made  a  part  of  the  record,  and  mW  have  the  effect 
of  special  findings  of  the  facts  stated  by  him.     And  no  exception 
Ues  to  the  exorcise  of  this  discretion.     Dorr  v.  Fenno,  12  Pick.  521 ; 
Spoor  r.  SiHwner,  12  Met.  281;   Mair  v.  Bassett,  117  Mass,  356; 
Lawler  r.  Earle,  5  Allen,  22."      So  that  the  putting  of  special 
interrogatories  to  a  jury  imd  asking  for  specific  responses  thereto 
in  addition  to  a  general  verdict  is  not  a  thing  unknown  to  the  com- 
mon law  and  has  i^een  recognized  independently  of  any  statute. 
Beyond  this  we  cannot  shut  our  eyes  to  the  fact  that  in  many 
states  in  the  Union  in  whose  constitutions  is  found  in  the  most 
emphatic  language  an  assertion  of  the  inviolabihty  of  trial  by  jury, 
are  statute's  similar  to  the  one  enacted  by  the  territorial  legislature 
of  New  Mexico;   that  those  statutes  have  been  uniformly  recog- 
nized tus  valid,  and  that  a  large  amount  of  the  litigation  in  the  courts 
is  carried  through  in  oljcdience  to  the  provisions  of  such  statutes. 
It  would  certainly  startle  the  profession  to  be  told  that  such 
statutes  contravene  a  constitutional  requirement  of  the  inviola- 
bility of  jury  trials. 

Indetnl,  the  very  argument  of  counsel  for  plaintiff  in  error  is  an 
admission  that  up  to  a  certain  extent  those  statutes  are  un- 
doubtetily  valid.  That  argument  is  practically  that  when  the 
specific  findings  are  returned  and  found  to  be  confhcting  with  the 
general  verdict  the  court  is  authorized  to  grant  a  new  trial,  but  can 
do  no  more.  But  why  should  the  power  of  the  court  be  thus 
limited  ?  If  the  facts  as  specially  found  compel  a  judgment  in  one 
w:iy,  why  should  not  the  court  be  permitted  to  apply  the  law  to  the 
fm-ts  as  thus  found  ?  It  certainly  does  so  when  a  special  verdict  is 
returned.  When  a  general  verdict  is  returned  and  the  court 
determines  that  the  jury  have  either  misinterpreted  or  misapphed 
the  law  the  only  remedy  is  the  award  of  a  new  trial,  because  the 
constitutional  provision  forbids  it  to  find  the  facts.  But  when  the 
farts  are  found  and  it  is  obvious  from  the  inconsistency  between 
the  itu'lH  as  found  and  the  general  verdict  that,  in  the  latter,  the 
jury  have  misinterpreted  or  misapplied  the  law,  what  constitutional 
mandate  refjuires  that  all  should  be  set  aside  and  a  new  inquiry 
made  of  another  jury  ?     Of  wliat  significance  is  a  question  as  to  a 
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specific  fact  ?  Of  what  avail  are  special  interrogatories  and  special 
findings  tliercon  if  all  that  is  to  result  therefrom  is  a  new  trial,  which 
the  court  niigiit  grant  if  it  were  of  opinion  that  the  general  verdict 
contained  a  wrong  interpretation  or  application  of  the  rules  of  law  ? 
Indeed,  the  very  thought  and  value  of  special  interrogatories  is  to 
avoid  the  necessity  of  setting  aside  a  verdict  and  a  new  trial  — 
to  end  the  controversy  so  far  as  the  trial  court  is  concerned  upon 
that  single  response  from  the  jury. 

We  are  clearly  of  opinion  that  this  territorial  statute  does  not 
infringe  any  constitutional  provision,  and  that  it  is  within  the 
power  of  the  legislature  of  a  territory  to  provide  that  on  a  trial  of  a 
common  law  action  the  court  may,  in  adtlition  to  the  general 
verdict,  require  specific  answers  to  special  interrogatories,  and, 
when  a  conflict  is  found  between  the  two,  render  such  judgment 
as  the  answers  to  the  special  questions  compel.  .  .  . 

Judgment  affirmed. 
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